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1.0 Introduction

This report has been prepared on behalf of Ganellen Pty Ltd by
Mersonn Pty Ltd and is submitted to Northern Beaches Council in
support of a S96 amendment application for extended construction

hours at 80 Evans Street, Freshwater to include:

* Monday to Friday extend working time from 5.00pm to 6.00pm for
completion of concrete pours.

e Monday — Friday extend working time from 5.00pm to 8.00pm for
internal finishing works once facade is installed.

e Saturdays extend working time from 1.00pm to 3.00pm general
working including completion of concrete pours.

e Saturday extend working hours from 1.00pm to 4.00pm internal

finishing once fagade works complete.

It is noted that there is no change to the currently approved hours for

excavation activities being conducted on the site

A development application DA2014/875 was granted consent by the
Joint Regional Planning Panel on 1 December 2014. The application
related to 80 Evans Street, Freshwater and that approval consented to
The approval comprised demolition and excavation works and
construction of seniors housing, a registered club, a childcare centre

and associated car parking and landscaping.

The existing consent has been commenced and the building demolition

and site works are currently underway.

The approval required inter alia:

6. General Requirements

a) Unless authorised by Council:

Building construction and delivery of material hours are restricted to:




a. 7.00 am to 5.00 pm inclusive Monday to Friday,
b. 8.00 am to 1.00 pm inclusive on Saturday,
c. No work on Sundays and Public Holidays.

b) Demolition and excavation works are restricted to:

a. 8.00 am to 5.00 pm Monday to Friday only.

(Excavation work includes the use of any excavation machinery and the
use of jackhammers, rock breakers, excavators, loaders and the like,
regardless of whether the activities disturb or alter the natural state of
the existing ground stratum or are breaking up/removing materials from
the site).

c) At all times after the submission the Notice of Commencement to
Council, a copy of the Development Consent and Construction
Certificate is to remain onsite at all times until the issue of a final
Occupation Certificate. The consent shall be available for perusal of

any Authorised Officer.

d) Where demolition works have been completed and new construction
works have not commenced within 4 weeks of the completion of the
demolition works that area affected by the demolition works shall be
fully stabilised and the site must be maintained in a safe and clean

state until such time as new construction works commence.

e) On site toilet facilities (being either connected to the sewer or an
accredited sewer management facility) for workers are to be provided

for construction sites at a rate of 1 per 20 persons.

f) Prior to the release of the Construction Certificate payment of the
Long Service Levy is required. This payment can be made at Council or
to the Long Services Payments Corporation. Payment is not required
where the value of the works is less than $25,000. The Long Service
Levy is calculated on 0.35% of the building and construction work. The
levy rate and level in which it applies is subject to legislative change.
The applicable fee at the time of payment of the Long Service

Levy will apply.




g) Smoke alarms are to be installed throughout all new and existing
portions of any Class 1 a building in accordance with the Building Code

of Australia prior to the occupation of the new works.

h) The applicant shall bear the cost of all works associated with the

development that occurs on Council's property.

i) No building, demolition, excavation or material of any nature shall be
placed on Council's footpaths, roadways, parks or grass verges without

Council Approval.

j) All sound producing plant, equipment, machinery or fittings will not
exceed more than 5d8 (A) above the background level when measured
from any property boundary and will comply with the Environment

Protection Authority's NSW Industrial Noise Policy. )

k) No trees or native shrubs or understorey vegetation on public
property (footpaths, roads, reserves, etc.) shall be removed or damaged
during construction unless specifically approved in this consent
including for the erection of any fences, hoardings or other temporary

works.

1) Prior to the commencement of any development onsite for:

i) Building/s that are to be erected

ii) Building/s that are situated in the immediate vicinity of a
public place and is dangerous to persons or property on or in the
public place

iii) Building/s that are to be demolished

iv) For any work/s that is to be carried out

v) For any work/s that is to be demolished

The person responsible for the development site is to erect or install on
or around the development area such temporary structures or
appliances (wholly within the development site) as are necessary to
protect persons or property and to prevent unauthorised access to the

site in order for the land or premises to be maintained in a safe or




healthy condition. Upon completion of the development, such temporary

structures or appliances are to be removed within 7 days.

Reason: To ensure that works do not interfere with reasonable amenity

expectations of residents and the community. (DACPLB1 0)

It is proposed to amend Condition 6 in order to complete the

construction in a timely and efficient manner.

Consequently, it is proposed that Condition 6 be amended to read:

6. General Requirements

a) Unless authorised by Council:

Building construction and delivery of material hours are restricted to:

a. 7.00 am to 5.00 pm inclusive Monday to Friday,
b. 8.00 am to 1.00 pm inclusive on Saturday,

c. No work on Sundays and Public Holidays.

With the exception of the following;

* Monday to Friday extend working time from 5.00pm to
6.00pm for completion of concrete pours.

e Monday — Friday extend working time from 5.00pm to
8.00pm for internal finishing works once facade is
installed.

e Saturdays extend working time from 1.00pm to 3.00pm
general working including completion of concrete pours.

. Saturday extend working hours from 1.00pm to 4.00pm

internal finishing once fagade works complete.

b) Demolition and excavation works are restricted to:

a. 8.00 am to 5.00 pm Monday to Friday only.




(Excavation work includes the use of any excavation machinery and the
use of jackhammers, rock breakers, excavators, loaders and the like,
regardless of whether the activities disturb or alter the natural state of
the existing ground stratum or are breaking up/removing materials from
the site).

c) At all times after the submission the Notice of Commencement to
Council, a copy of the Development Consent and Construction
Certificate is to remain onsite at all times until the issue of a final
Occupation Certificate. The consent shall be available for perusal of

any Authorised Officer.

d) Where demolition works have been completed and new construction
works have not commenced within 4 weeks of the completion of the
demolition works that area affected by the demolition works shall be
fully stabilised and the site must be maintained in a safe and clean

state until such time as new construction works commence.

e) On site toilet facilities (being either connected to the sewer or an
accredited sewer management facility) for workers are to be provided

for construction sites at a rate of 1 per 20 persons.

f) Prior to the release of the Construction Certificate payment of the
Long Service Levy is required. This payment can be made at Council or
to the Long Services Payments Corporation. Payment is not required
where the value of the works is less than $25,000. The Long Service
Levy is calculated on 0.35% of the building and construction work. The
levy rate and level in which it applies is subject to legislative change.
The applicable fee at the time of payment of the Long Service

Levy will apply.
g) Smoke alarms are to be installed throughout all new and existing
portions of any Class 1 a building in accordance with the Building Code

of Australia prior to the occupation of the new works.

h) The applicant shall bear the cost of all works associated with the




development that occurs on Council's property.

i) No building, demolition, excavation or material of any nature shall be
placed on Council's footpaths, roadways, parks or grass verges without

Council Approval.

j) All sound producing plant, equipment, machinery or fittings will not
exceed more than 5d8 (A) above the background level when measured
from any property boundary and will comply with the Environment

Protection Authority's NSW Industrial Noise Policy. )

k) No trees or native shrubs or understorey vegetation on public
property (footpaths, roads, reserves, etc.) shall be removed or damaged
during construction unless specifically approved in this consent
including for the erection of any fences, hoardings or other temporary

works.

1) Prior to the commencement of any development onsite for:

i) Building/s that are to be erected

ii) Building/s that are situated in the immediate vicinity of a
public place and is dangerous to persons or property on or in the
public place

iii) Building/s that are to be demolished

iv) For any work/s that is to be carried out

v) For any work/s that is to be demolished

The person responsible for the development site is to erect or install on
or around the development area such temporary structures or
appliances (wholly within the development site) as are necessary to
protect persons or property and to prevent unauthorised access to the
site in order for the land or premises to be maintained in a safe or
healthy condition. Upon completion of the development, such temporary

structures or appliances are to be removed within 7 days.

Reason: To ensure that works do not interfere with reasonable amenity

expectations of residents and the community. (DACPLB1 0)




This application should be read in conjunction with the “Extended Hours
Acoustic Report” prepared by Acoustic Logic and submitted with the

application. The report concludes that:

Based on the assessment noise emissions from the worst case
operation of the construction works will comply with the EPA’s Interim
Construction Noise Guideline during the proposed extended hours

period including

* Monday to Friday extend working time from 5.00pm to 6.00pm for
completion of concrete pours.

. Monday — Friday extend working time from 5.00pm to 8.00pm for
internal finishing works once facade is installed.

e Saturdays extend working time from 1.00pm to 3.00pm general
working including completion of concrete pours.

. Saturday extend working hours from 1.00pm to 4.00pm internal

finishing once fagcade works complete.

Providing the detailed site management controls included in this
report are included in the operation of the site compliance with
the relevant EPA construction noise requirements for extended
hours periods will be achieved and the proposed extended

hours are acoustically acceptable.

This report addresses the nature of the proposed development and the
characteristics of the site and surrounding area. It also provides an
assessment of the proposed development under Section 96(1) and the
provisions of Section 79C of the Environmental Planning and

Assessment Amendment Act 1997.

This Statement has been prepared pursuant to Section 78A of the
Environmental Planning and Assessment Act, 1979 and Clause 50 of
the Environmental Planning and Assessment Regulation, 2000. The

purpose of this document is to describe the existing improvements on




the site, detail the proposed development, review the applicable
planning regime relating to the proposal, assess the degree of
compliance and examine the environmental effects of the development
when measured against the Evaluation Criteria prescribed under
Section 79C(1) of the Environmental Planning and Assessment Act,
1979. In respect of the assessment of the proposal, where impacts are

identified, measures proposed to mitigate any harm to environmental

amenity have been addressed in this report.

Source: RPData 2016
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2.0 The Site And Context

f Subject site

g

®
4 80 Evans Suewt

" Google

Location Plan

Source: GoogleMaps 2016

The site is located approximately 17km north-east of the Sydney CBD
and 600m from Freshwater local centre. The site is located on the
headland to the north of Freshwater Beach with residential neighbours

to the north and west.

The site falls within an area that is characterised by a mix of dwellings
and apartment buildings representing a variety of ages and styles. The
development in the immediate vicinity varies greatly between single

storey dwellings and larger scale high rise apartment buildings.
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e

Site with 5m contour overlay Source: RPData 2016

The subject site is located within the Harbord Diggers Club site on the
southern side of Carrington Parade and the northern side of Evans

Street and bounded by Lumsdaine Drive.

The subject site is legally described as Lot 12 DP1197725 and is known

as 80 Evans Street, Freshwater.
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3.0 Approved Development

A development application DA2014/875 was granted consent by the
Joint Regional Planning Panel on 1 December 2014. The application
related to 80 Evans Street, Freshwater and that approval consented to
The approval comprised demolition and excavation works and
construction of seniors housing, a registered club, a childcare centre

and associated car parking and landscaping.

The existing consent has been commenced and the building demolition

and site works are currently underway.
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4.0 Proposed Development

The amended proposal retains the envelope, layout and orientation of
the approved development application DA2014/875 and the proposal

retains the height and roof form unchanged from the approval.

In summary the development proposes extended construction hours at

80 Evans Street, Freshwater to include:

* Monday to Friday extend working time from 5.00pm to 6.00pm for
completion of concrete pours.

e Monday — Friday extend working time from 5.00pm to 8.00pm for
internal finishing works once facade is installed.

e Saturdays extend working time from 1.00pm to 3.00pm general
working including completion of concrete pours.

e Saturday extend working hours from 1.00pm to 4.00pm internal

finishing once fagade works complete.

It is noted that there is no change to the currently approved hours for

excavation activities being conducted on the site

Consequently, it is proposed that Condition 6 be amended to read:

6. General Requirements

a) Unless authorised by Council:

Building construction and delivery of material hours are restricted to:
a. 7.00 am to 5.00 pm inclusive Monday to Friday,
b. 8.00 am to 1.00 pm inclusive on Saturday,

c. No work on Sundays and Public Holidays.

With the exception of the following;

* Monday to Friday extend working time from 5.00pm to

15



6.00pm for completion of concrete pours.

e Monday — Friday extend working time from 5.00pm to
8.00pm for internal finishing works once facade is
installed.

e Saturdays extend working time from 1.00pm to 3.00pm
general working including completion of concrete pours.

. Saturday extend working hours from 1.00pm to 4.00pm

internal finishing once fagade works complete.

b) Demolition and excavation works are restricted to:

a. 8.00 am to 5.00 pm Monday to Friday only.

(Excavation work includes the use of any excavation machinery and the
use of jackhammers, rock breakers, excavators, loaders and the like,
regardless of whether the activities disturb or alter the natural state of
the existing ground stratum or are breaking up/removing materials from
the site).

c) At all times after the submission the Notice of Commencement to
Council, a copy of the Development Consent and Construction
Certificate is to remain onsite at all times until the issue of a final
Occupation Certificate. The consent shall be available for perusal of

any Authorised Officer.

d) Where demolition works have been completed and new construction
works have not commenced within 4 weeks of the completion of the
demolition works that area affected by the demolition works shall be
fully stabilised and the site must be maintained in a safe and clean

state until such time as new construction works commence.

e) On site toilet facilities (being either connected to the sewer or an
accredited sewer management facility) for workers are to be provided

for construction sites at a rate of 1 per 20 persons.
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f) Prior to the release of the Construction Certificate payment of the
Long Service Levy is required. This payment can be made at Council or
to the Long Services Payments Corporation. Payment is not required
where the value of the works is less than $25,000. The Long Service
Levy is calculated on 0.35% of the building and construction work. The
levy rate and level in which it applies is subject to legislative change.
The applicable fee at the time of payment of the Long Service

Levy will apply.

g) Smoke alarms are to be installed throughout all new and existing
portions of any Class 1 a building in accordance with the Building Code

of Australia prior to the occupation of the new works.

h) The applicant shall bear the cost of all works associated with the

development that occurs on Council's property.

i) No building, demolition, excavation or material of any nature shall be
placed on Council's footpaths, roadways, parks or grass verges without

Council Approval.

j) All sound producing plant, equipment, machinery or fittings will not
exceed more than 5d8 (A) above the background level when measured
from any property boundary and will comply with the Environment

Protection Authority's NSW Industrial Noise Policy. )

k) No trees or native shrubs or understorey vegetation on public
property (footpaths, roads, reserves, etc.) shall be removed or damaged
during construction unless specifically approved in this consent
including for the erection of any fences, hoardings or other temporary

works.

1) Prior to the commencement of any development onsite for:

i) Building/s that are to be erected

ii) Building/s that are situated in the immediate vicinity of a
public place and is dangerous to persons or property on or in the
public place

iii) Building/s that are to be demolished

17



iv) For any work/s that is to be carried out

v) For any work/s that is to be demolished

The person responsible for the development site is to erect or install on
or around the development area such temporary structures or
appliances (wholly within the development site) as are necessary to
protect persons or property and to prevent unauthorised access to the
site in order for the land or premises to be maintained in a safe or
healthy condition. Upon completion of the development, such temporary

structures or appliances are to be removed within 7 days.

Reason: To ensure that works do not interfere with reasonable amenity

expectations of residents and the community. (DACPLB1 0)
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4.0 PLANNING CONTROLS

The proposed development has been assessed against the relevant
requirements and guidelines set by Warringah Council. These are
contained within the:

= SEPP 55 - Remediation Of Land

= SEPP (BASIX) 2004

= SEPP 65 - Design Quality of Residential Flat Development

= SEPP Infrastructure 2007

= Warringah Local Environmental Plan (LEP) 2011

= Warringah Development Control Plan 2011

4.1 SEPP 55 - Remediation Of Land
Clause 7 (1) (A) of SEPP 55 requires Council to consider whether the

land is contaminated. A Stage 2 assessment has been completed and

recommendations are being implemented.

4.2 State Environmental Planning Policy (Building Sustainability

Index: BASIX) 2004

The proposal does not require an amended BASIX certification.

4.3 SEPP 65 — Design Quality of Residential Flat Development

The proposal does not require amendment to the Design Verification

Statement.

4.4 Warringah Local Environmental Plan 2011

The subject site is Zoned R2 — Low Density Residential Zone. The

specific objectives of the zone are:

Zone R2 Low Density Residential
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1 Objectives of zone

 To provide for the housing needs of the community within a low

density residential environment.

« To enable other land uses that provide facilities or services to meet

the day to day needs of residents.

» To ensure that low density residential environments are characterised
by landscaped settings that are in harmony with the natural

environment of Warringah.

2 Permitted without consent

Home-based child care; Home occupations

3 Permitted with consent

Bed and breakfast accommodation; Boarding houses; Boat sheds;
Building identification signs; Business identification signs; Child care
centres; Community facilities; Dwelling houses; Educational
establishments; Emergency services facilities; Environmental protection
works; Exhibition homes; Group homes; Health consulting rooms; Home
businesses; Hospitals; Places of public worship; Recreation areas;
Respite day care centres; Roads; Secondary dwellings; Veterinary
hospitals

4 Prohibited

Any development not specified in item 2 or 3

The proposed development complies with the objectives of the zone by
providing for the housing needs of the community within a low density
residential environment and enabling other land uses that provide

facilities or services to meet the day to day needs of residents.

The proposal is assessed under the relevant clauses of this LEP in the

table below.

TABLE 1: Compliance with Warringah LEP 2011
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The proposed amendment does not change the approved height of the

development.

The proposed amendment does not change the approved FSR.
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Unchanged by the amendment
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The subject site is not identified as a heritage item or as being located

within a heritage conservation area. Unchanged by the amendment.
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The subject site is as Class 5 Land on the ASS map. An Acid Sulfate

Soils Management Plan is not required for the application.

28



Unchanged by the amendment

29



The subject site is not identified as containing Flood Affected Land.

It can be seen from the table that the proposal either complies with the
relevant provisions of the LEP or the objectives of those provisions,
where relevant.

4.6 Warringah Development Control Plan

The proposed development is assessed under the relevant controls of
DCP 2011 as follows:
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WARRINGAH DCP 2011

This is unchanged by the proposal.

.
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This is unchanged by the proposal.
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This is unchanged by the proposal.

This is unchanged by the proposal.
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This is unchanged by the proposal.
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This is unchanged by the proposal.
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This is unchanged by the proposal.
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This is unchanged by the proposal.
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This is unchanged by the proposal.
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This is unchanged by the proposal.

This is unchanged by the proposal.
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This is unchanged by the proposal.
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The Acoustic report prepared by Acoustic Logic addresses compliance
with these requirements for the proposed extended hours and work.
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This is unchanged by the proposal.
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This is unchanged by the proposal.

This is unchanged by the proposal.
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This is unchanged by the proposal.
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This is unchanged by the proposal.
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This is unchanged by the proposal.

51



This is unchanged by the proposal.
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This is unchanged by the proposal.

53



This is unchanged by the proposal.

54



This is unchanged by the proposal.

This is unchanged by the proposal.
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This is unchanged by the proposal.

56
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This is unchanged by the proposal.

This is unchanged by the proposal.

58



This is unchanged by the proposal.
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5.0 Environmental Planning Assessment

Section 79C(1) of the Environmental Planning and Assessment Act
1979 as amended specifies the matters which a consent authority must

consider when determining a development application.

5.1 s.79C(1)(a)(i) the provision of any Environmental Planning
Instrument (EPI)
Consideration of SEPP 55, SEPP (BASIX) 2004, SEPP 65, and Local

Environmental Plan 2011 are discussed under Section 4.

5.2 s.79C(1)(a)(ii) the provision of any draft Environmental Planning
Instruments

Not applicable to this application.

5.3 s.79C(1)(a)(iii) any development control plan

Consideration of DCP 2011 is discussed under Section 4.

5.4 s.79C(1)(a)(iv) any matters prescribed by the regulations
Not applicable to this application.

5.5 s.79C(1)(b) the likely impacts of the development, including
environmental impacts on both the natural and built environments, and

social and economic impacts in the locality
e Context and Setting
The proposal responds to its context in proposing noise and work

restrictions to meet amenity criteria.

e Access, Transport and Traffic

No change.

e Public Domain

No change

e Utilities
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The existing utilities are considered appropriate for the proposed

development.

e Heritage
The subject site is not located within a heritage conservation are and

does not contain a heritage item.

¢ Other Land Resources

Not applicable to this application.

e Water

* Not affected by the amendment.

e Soils

Not affected by the amendment.

* Air and Microclimate
It is considered that the proposal will not give rise to any significant air

or microclimate impacts.

e Flora and Fauna
There is no significant flora or fauna on the site which will be affected

by the proposal.

* Waste
The garbage/recycling storage area is proposed to be located in the
building and will enable easy access to the collection point. This is

unchanged.

* Energy
The proposal includes a number of energy saving design features. The
design enables cross ventilation and natural daylight to penetrate all

levels. (see Amended BASIX Assessment). This is unchanged.

e Noise and Vibration
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Construction noise emissions associated with internal activities have
been predicted based on the proposed extended hours period, which
will be conducted once the building external fagade is installed and can

be closed.

Prediction was conducted to investigate the potential for noise impact
from the proposed construction works during the extended hours’ period
to the surrounding receivers. The predictions are based on the

following assumptions:

* The prediction is based on the worst case scenario that the
loudest typical activity was being conducted within the area
nearest to the receiver. This assumes that one angle grinder or
power tools being used within the building which is closest to the
potentially worst affected receiver to the northern or southern
side of the site with the fagade open.

* The sound power levels have been used to calculate internal
sound pressure levels impacting on the fagcade based on:

o The size and room characteristic.
o The calculated sound pressure level was assumed to
occur consistently across the entire fagade of the work

area.

Based on the assessment noise emissions from the worst case
operation of the construction works will comply with the EPA’s Interim

Construction Noise Guideline during the proposed extended hours.

e Natural Hazards

Not applicable to this application.

e Technological Hazards

Not applicable to this application.

e Safety, Security and Crime Prevention

This is unchanged.
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e Social Impact in the Locality
The proposal is not expected to have an adverse social impact on the

locality, as the proposal will upgrade the infrastructure.

e Economic Impact in the Locality
Employment opportunities will be provided during the construction
phase to the benefit of the local building sector, and the proposal will

increase the value of the subject site.

e Site Design and Internal Design
The proposal draws on guidelines set out in the planning instruments to
reinforce positive elements of urban form. This is unchanged by the

amendment.

e Construction
The building process will be managed to minimise disruption to the
local community and the environment. However some noise is inevitable
during the construction phase and this will be managed in accordance
with Council’s standards. The design of the development proposal has
focused on durable renewable materials with low maintenance

requirements.

e Cumulative Impacts
The subject allotment is generously sized, shaped and orientated to
accommodate the proposed development. It is anticipated that the

proposal will have a negligible cumulative effects.

5.6 s.79C(1)(c) suitability of the site for development
Having regard to the location of the proposal, the site will adequately

accommodate the development.

5.7 s.79C(1)(d) submissions made in accordance with the Act or the
Regulations
The Consent authority will need to consider the submissions received in

response to the public exhibition of the proposed development.
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5.8 s.79C(1)(e) the public interest

There are no known Federal and/or state Government policy statements
and/or strategies other than those discussed in this report that are of
relevance to this particular case. We are not aware of any other
circumstances that are relevant to the consideration of this

development application.
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6.0 Matters For Consideration Under Section 96 Of The

Environmental Planning And Assessment Act, 1979.

Section 96 of the Environmental Planning and Assessment Act, 1979
(the Act) confers on a consent authority the power and discretion to

modify a consent granted under the Act.

The relevant provisions of the Act state:

“Modification of consents

96(2) Other modifications. A consent authority may, on
application being made by the applicant or any other person
entitled to act on a consent granted by the consent authority and
subject to and in accordance with the regulations, modify the

consent if:

(a) it is satisfied that the development to which the
consent as modified relates is substantially the
same development, and

(b) it has consulted with the relevant Minister, public
authority or approval body (within the meaning of
Division 5) in respect of a condition imposed as a
requirement of a concurrence to the consent or in
accordance with the general terms of an approval
proposed to be granted by the approval body and
that Minister, authority or body has not, within 21
days after being consulted, objected to the

modification of that consent, and

(c) it has notified the application in accordance with:
(i) the regulations, if the regulations so require,
or

(i) a Development Control Plan, if the consent
authority is a council that has made a

Development Control Plan under Section 72
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that requires the notification or advertising of
applications for modification of a

development consent, and

(d) it has considered any submissions made concerning
the proposed modification within the period
prescribed by the regulations or provided by the

Development Control Plan, as the case may be.

(2) In determining an application for modification of a consent
under this section, the consent authority must take into
consideration such of the matters referred to in Section
79C(1) as are of relevance to the development the subject

of the application.

(3) Modification of a development consent in accordance with
this section is not to be construed as the granting of
development consent under this Part but a reference in
this or any other Act to a development consent is a

reference to the development consent so modified.”

The relevant provisions of Section 96 to the current proposal are Sub-
clauses (2)(a), (c) and (d), and, Sub-clause (3).

It is acknowledged that Section 96(2)(a) prescribes a distinct test to be
applied and if a development as modified fails the test, which the
development, as modified is not substantially the same as the original
development (as subsequently amended), then the modification

application must fail.

The matters prescribed under Section 96 are addressed below.

Section 96(2)(a)- Substantially the Same Development
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The nature of Section 96 of the Act anticipates that there is likely to be
some change between an originally proposed (and approved)

development and a modified one.

The decision of North Sydney Council — v — Michael Standley &
Associates Pty Ltd, (97 LGERA 433, 12 May 1998, Mason P), added to
the understanding of the appropriateness of permitting modification as

follows:

“Parliament has therefore made it plain that a consent is not set
in concrete — it has chosen to facilitate the modifications of
consents, conscious that such modifications may involve

beneficial cost savings and / or improvements to amenity.”

In contemplating a consent for modification, it is the degree of change,
which determines whether the consent authority has the power to
approve a modification or whether there is no such power where the
application fails to pass the threshold test under Section 96(2)(a) of the
Act.

The main consideration under Section 96(2)(a) is what constitutes “the
same development” and what are the parameters defining

“substantially”.

In the case of Vacik Pty Limited and Penrith Council (unreported 24
February 1992, Stein J), the Court held that substantially means
“essentially or materially or having the same essence” and that the
substance of determining these matters rests with a comparative
analysis between the consent being varied and the modification and this
approach is supported by the decision of Bignold J in Moto Projects (No
2) Pty Ltd and North Sydney Council (NSWLEC 280, Appeal 10741A of
1997, 17/12/99).

The proposed modifications relate only to construction hours.

The proposal clearly indicate the retention of the “essential” form,

character, design, height, footprint, and use of the development.

67



Further, it is evident that the implications of the modified proposal are
such that the development is unlikely to result in any adverse impact
upon any adjoining property or the locality generally. There will be no

increase in overshadowing, loss of views or privacy.

In summary, it is concluded that there is no basis for not characterising
the modified development as one, which is substantially the same as

that approved.

Section 96(2)(c) and (d)-Notification

The provisions of Section 96(2)(c) and (d) require that the application
for modification should be notified (in accordance with the regulations)

and that any submission made should be considered.

Accordingly, it is requested that the Council, as the consent authority,
notify the modified application if required and address any submissions

received during the notification period.
Section 96(3)-Section 79C(1) Consideration

The matters that are of relevance to the development, the subject of the
application for modification, are generally addressed below under
Section 79C(1)(a), (b), (c), (d) and (e).
e Section 79C(1)(a)
The requirement to consider the provisions of environmental planning
instruments and development control plans are referred to in Section
79C(1) Evaluation as follows:

“(a) the provision of:

(i) any Environmental Planning Instrument;

(ii) any draft Environmental Planning Instrument that is

or has been placed on public exhibition and details
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of which have been notified to the consent
authority; and

(iii) any Development Control Plan,

(iv) the regulations (to the extent that the prescribe

matters for the purposes of this paragraph)

that apply to the land to which the development

application relates”.

The planning regime has been addressed in the preceding section 5.

e Section 79C(1)(d)

Section 79C(d) requires “consideration of any submission made in

accordance with Act or the regulation.”

The proposed modification is in the spirit of the original approval and
there will be no change to the degree of impact upon amenity of the

surrounding buildings as a result of the modification.

e Section 79C(1)(e)

Section 79C(e) requires “consideration of the public interest”.

The amendments to the approved proposal have been designed to
ensure no adverse impacts on surrounding properties and furthermore

given its general compliance with the relevant controls it is considered

that no detrimental effects will result in terms of the public interest.
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7.0 Conclusion

The proposed development comprises a S96 amendment application
for extended construction hours at 80 Evans Street, Freshwater to

include:

* Monday to Friday extend working time from 5.00pm to 6.00pm for
completion of concrete pours.

e Monday — Friday extend working time from 5.00pm to 8.00pm for
internal finishing works once facade is installed.

e Saturdays extend working time from 1.00pm to 3.00pm general
working including completion of concrete pours.

e Saturday extend working hours from 1.00pm to 4.00pm internal

finishing once fagade works complete.

It is noted that there is no change to the currently approved hours for

excavation activities being conducted on the site

A development application DA2014/875 was granted consent by the
Joint Regional Planning Panel on 1 December 2014. The application
related to 80 Evans Street, Freshwater and that approval consented to
The approval comprised demolition and excavation works and
construction of seniors housing, a registered club, a childcare centre

and associated car parking and landscaping.

The existing consent has been commenced and the building demolition

and site works are currently underway.

The approval required inter alia:

6. General Requirements

a) Unless authorised by Council:

Building construction and delivery of material hours are restricted to:

a. 7.00 am to 5.00 pm inclusive Monday to Friday,
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b. 8.00 am to 1.00 pm inclusive on Saturday,
c. No work on Sundays and Public Holidays.

b) Demolition and excavation works are restricted to:

a. 8.00 am to 5.00 pm Monday to Friday only.

(Excavation work includes the use of any excavation machinery and the
use of jackhammers, rock breakers, excavators, loaders and the like,
regardless of whether the activities disturb or alter the natural state of
the existing ground stratum or are breaking up/removing materials from
the site).

c) At all times after the submission the Notice of Commencement to
Council, a copy of the Development Consent and Construction
Certificate is to remain onsite at all times until the issue of a final
Occupation Certificate. The consent shall be available for perusal of

any Authorised Officer.

d) Where demolition works have been completed and new construction
works have not commenced within 4 weeks of the completion of the
demolition works that area affected by the demolition works shall be
fully stabilised and the site must be maintained in a safe and clean

state until such time as new construction works commence.

e) On site toilet facilities (being either connected to the sewer or an
accredited sewer management facility) for workers are to be provided

for construction sites at a rate of 1 per 20 persons.

f) Prior to the release of the Construction Certificate payment of the
Long Service Levy is required. This payment can be made at Council or
to the Long Services Payments Corporation. Payment is not required
where the value of the works is less than $25,000. The Long Service
Levy is calculated on 0.35% of the building and construction work. The
levy rate and level in which it applies is subject to legislative change.
The applicable fee at the time of payment of the Long Service

Levy will apply.
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g) Smoke alarms are to be installed throughout all new and existing
portions of any Class 1 a building in accordance with the Building Code

of Australia prior to the occupation of the new works.

h) The applicant shall bear the cost of all works associated with the

development that occurs on Council's property.

i) No building, demolition, excavation or material of any nature shall be
placed on Council's footpaths, roadways, parks or grass verges without

Council Approval.

j) All sound producing plant, equipment, machinery or fittings will not
exceed more than 5d8 (A) above the background level when measured
from any property boundary and will comply with the Environment

Protection Authority's NSW Industrial Noise Policy. )

k) No trees or native shrubs or understorey vegetation on public
property (footpaths, roads, reserves, etc.) shall be removed or damaged
during construction unless specifically approved in this consent
including for the erection of any fences, hoardings or other temporary

works.

1) Prior to the commencement of any development onsite for:

i) Building/s that are to be erected

ii) Building/s that are situated in the immediate vicinity of a
public place and is dangerous to persons or property on or in the
public place

iii) Building/s that are to be demolished

iv) For any work/s that is to be carried out

v) For any work/s that is to be demolished

The person responsible for the development site is to erect or install on
or around the development area such temporary structures or
appliances (wholly within the development site) as are necessary to
protect persons or property and to prevent unauthorised access to the
site in order for the land or premises to be maintained in a safe or

healthy condition. Upon completion of the development, such temporary
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structures or appliances are to be removed within 7 days.

Reason: To ensure that works do not interfere with reasonable amenity

expectations of residents and the community. (DACPLB1 0)

It is proposed to amend Condition 6 in order to complete the

construction in a timely and efficient manner.

Consequently, it is proposed that Condition 6 be amended to read:

6. General Requirements

a) Unless authorised by Council:

Building construction and delivery of material hours are restricted to:

a. 7.00 am to 5.00 pm inclusive Monday to Friday,
b. 8.00 am to 1.00 pm inclusive on Saturday,

c. No work on Sundays and Public Holidays.

With the exception of the following;

* Monday to Friday extend working time from 5.00pm to
6.00pm for completion of concrete pours.

e Monday — Friday extend working time from 5.00pm to
8.00pm for internal finishing works once facade is
installed.

e Saturdays extend working time from 1.00pm to 3.00pm
general working including completion of concrete pours.

. Saturday extend working hours from 1.00pm to 4.00pm

internal finishing once fagade works complete.

b) Demolition and excavation works are restricted to:

a. 8.00 am to 5.00 pm Monday to Friday only.
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(Excavation work includes the use of any excavation machinery and the
use of jackhammers, rock breakers, excavators, loaders and the like,
regardless of whether the activities disturb or alter the natural state of
the existing ground stratum or are breaking up/removing materials from
the site).

c) At all times after the submission the Notice of Commencement to
Council, a copy of the Development Consent and Construction
Certificate is to remain onsite at all times until the issue of a final
Occupation Certificate. The consent shall be available for perusal of

any Authorised Officer.

d) Where demolition works have been completed and new construction
works have not commenced within 4 weeks of the completion of the
demolition works that area affected by the demolition works shall be
fully stabilised and the site must be maintained in a safe and clean

state until such time as new construction works commence.

e) On site toilet facilities (being either connected to the sewer or an
accredited sewer management facility) for workers are to be provided

for construction sites at a rate of 1 per 20 persons.

f) Prior to the release of the Construction Certificate payment of the
Long Service Levy is required. This payment can be made at Council or
to the Long Services Payments Corporation. Payment is not required
where the value of the works is less than $25,000. The Long Service
Levy is calculated on 0.35% of the building and construction work. The
levy rate and level in which it applies is subject to legislative change.
The applicable fee at the time of payment of the Long Service

Levy will apply.

g) Smoke alarms are to be installed throughout all new and existing
portions of any Class 1 a building in accordance with the Building Code

of Australia prior to the occupation of the new works.

h) The applicant shall bear the cost of all works associated with the

development that occurs on Council's property.
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i) No building, demolition, excavation or material of any nature shall be
placed on Council's footpaths, roadways, parks or grass verges without

Council Approval.

j) All sound producing plant, equipment, machinery or fittings will not
exceed more than 5d8 (A) above the background level when measured
from any property boundary and will comply with the Environment

Protection Authority's NSW Industrial Noise Policy. )

k) No trees or native shrubs or understorey vegetation on public
property (footpaths, roads, reserves, etc.) shall be removed or damaged
during construction unless specifically approved in this consent
including for the erection of any fences, hoardings or other temporary

works.

1) Prior to the commencement of any development onsite for:

i) Building/s that are to be erected

ii) Building/s that are situated in the immediate vicinity of a
public place and is dangerous to persons or property on or in the
public place

iii) Building/s that are to be demolished

iv) For any work/s that is to be carried out

v) For any work/s that is to be demolished

The person responsible for the development site is to erect or install on
or around the development area such temporary structures or
appliances (wholly within the development site) as are necessary to
protect persons or property and to prevent unauthorised access to the
site in order for the land or premises to be maintained in a safe or
healthy condition. Upon completion of the development, such temporary

structures or appliances are to be removed within 7 days.

Reason: To ensure that works do not interfere with reasonable amenity

expectations of residents and the community. (DACPLB1 0)
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This application should be read in conjunction with the “Extended Hours
Acoustic Report” prepared by Acoustic Logic and submitted with the

application. The report concludes that:

Based on the assessment noise emissions from the worst case
operation of the construction works will comply with the EPA’s Interim
Construction Noise Guideline during the proposed extended hours

period including

* Monday to Friday extend working time from 5.00pm to 6.00pm for
completion of concrete pours.

. Monday — Friday extend working time from 5.00pm to 8.00pm for
internal finishing works once facade is installed.

e Saturdays extend working time from 1.00pm to 3.00pm general
working including completion of concrete pours.

. Saturday extend working hours from 1.00pm to 4.00pm internal

finishing once fagcade works complete.

Providing the detailed site management controls included in this
report are included in the operation of the site compliance with
the relevant EPA construction noise requirements for extended
hours periods will be achieved and the proposed extended

hours are acoustically acceptable.

The proposal has been demonstrated to comprise substantially the
same development and has been designed in accordance with the
Council’s policies and planning instruments and will make a positive

contribution to the neighbourhood and broader locality.

The proposal also addresses the matters for consideration under
Section 79C of the Environmental Planning and Assessment Act, 1979.
It will deliver a suitable and appropriate development and is worthy of

approval.
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Statement of Environmental Effects prepared by:

Name: Andrew Darroch of Mersonn Pty Ltd

Qualification: BA (Enviro. Sc.) Master City and Regional
Planning Grad. Dip Urban Estate
Management MPIA, MEPLA, MPCA

Address: 6/20 Wylde Street, Potts Point

In respect of the following Development Application:
Land to be developed: 80 Evans Street, Freshwater
Proposed development: S96 Application to DA2014/875 to amend

Condition 6 to extend construction hours.

Declaration: | declare that | have prepared this
Statement and to the best of my
knowledge:

1. The Statement has been prepared in
accordance with clause 78A of the EP
& A Act and Clause 50 of the EP & A
Regulations.

2. The Statement contains all available
information that is relevant to the
environmental assessment of the
development to which this Statement
relates, and

3. That the information contained in the
Statement is neither false nor

misleading.

Signature:
Name: Andrew Darroch
Date: October 2016
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