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Appendix 1 — 1959 Pittwater Council Building Record Card
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Vaughan Milligan Development Consulting Pty Ltd

Appendix 2 — Henningham Law letter 16 December 2015

34



. i Tel: (02) 9427 0519
Solicitors Mediators Fax: (02) 9418 9401

ABN 97 104 385 322

'é HENNINGHAM LAW 129 Riverview Street, Riverview NSW™ 2066

Principal: Bill Henningham psy s

EXPRESS POST c o PY

DA: NO0185/15

Our ref: Bill Henningham

Your ref: Michael Doyle - Planner Development Assessment
16 December 2015

Mr Mark Ferguson
General Manager
Pittwater Council

PO BOX 882

MONA VALE NSW 1660

Dear Mr Ferguson

DEVELOPMENT APPLICATION No N0185/15

DEVELOPMENT: ALTERATIONS AND ADDITIONS TO EXISTING DWELLING
INCLUDING DECK AND STUDIO

PROPERTY: 1B THE SEPENTINE, BILGOLA BEACH

LOT 1 DP 232164

We act for Bruce McConochie, the owner of the above property being Lot 1 in Deposited
Plan 232164 (“the property”). A copy of the DP marked “A” is enclosed. Mr McConochie’s
representative, Vaughan Milligan, has been communicating with Michael Doyle of
Council.

Enclosed, marked “B”, is a copy of an extract from the Table to clause 26 of the County
of Cumberland Planning Scheme Ordinance (‘the Ordinance”), which applied to the
property and took effect on 27 June 1951. It should be noted that land used for the
purpose of dwelling houses was zoned as “Living Area” under the Ordinance and
dwelling houses “could be erected or used without consent of responsible authority”.
Land zoned Living Area was identified by “Light scarlet colour” in the “scheme map”. A
copy of the relevant Planning Scheme map dated 27 June 1951 is enclosed marked
“C”. An enclosed enlarged extract from the scheme map (marked “D”) appears to show
the whole Bilgola Beach residential area, including the property, as Living Area.

You will note from the enclosure marked “E” that the subject land was previously part of
Lot 4A in Plan H162644. A copy of dealing H162644 dated 28 November 1958, marked
“F” is enclosed. This dealing created a right of carriageway appurtenant to Lot 4a as
shown in the enclosed copy title search marked “G”. The Transferor was apparently a
resident of Lot 4A.

Council has provided to Mr Milligan an aerial photograph, which we have perused,
showing a dwelling on the subject land in 1961.

T T WP Liability limited by a scheme approved under Professional Standards Legislation



2.

It appears to us that the the subject dwelling was lawfully erected (i.e. within the Living
Area zone) at some time between 1952 and 1961 and the residential use/purpose of the
land and dwelling has continued since, without any abandonment.

The Shire of Warringah Planning Scheme Ordinance took effect on 5 June 1963. It
superseded the County of Cumberland Planning Scheme Ordinance. To our knowledge
this instrument did not prohibit the erection or use of a dwelling house on the property.

Pittwater Local Environmental Plan 1993 was gazetted on 4 February 1994. To our
knowledge, this instrument did not prohibit the erection or use of a dwelling house on the
property.

As you will be aware, by virtue of section 106 of the Environmental Planning and
Assessment Act 1979 (“the EPA Act”), an existing use is the use of a building, work or
land for a lawful purpose immediately before an environmental planning instrument
which would prohibit that use comes into force.

The Pittwater Local Environmental Plan 2014 came into effect on 27 June 2014. We are
aware that Zone SP2 Infrastructure under this instrument prohibits the erection or use of
a dwelling house on so much of the property as is indicated in the Pittwater LEP 2014
Zoning Map. Accordingly, it is our opinion, that on 27 June 2014 the residential use/
purpose of the property became an existing use. The continuance of the existing use is
protected by section 107(1) of the EPA Act despite the fact that the use is now prohibited
by an environmental planning instrument.

It will be necessary for our client to seek consent, pursuant to clause 43 of the
Environmental Planning and Assessment Regulation 2000, for alteration and extension
of the building erected on the property the subject of the existing use, in accordance with
his development proposal.

We trust that further consideration of our client’s development application will now
proceed.

Yours faithfully

7 m L

The writer, Bill Henningham, specialises in local government law, environmental planning
law and dispute resolution. He is the part-time Lecturer and Examiner in the subjects of
Local Government and Planning Law and Conveyancing in the Legal Profession
Admission Board/University of Sydney Law Extension Committee Diploma in Law
Course.

e

Bill was a foundation member of the Environmental Planning and Development Law
Committee of The Law Society of NSW, and is the author of chapters on Local
Government Law and Practice in Lexis-Nexis Butterworths Local Government Planning
and Environment Service Commentary C.




!
i
1
'
'
W eE o du v
Cep T2t 11 aEL
guL 0ty P R TT
2zedng vAE & bEg
SAhEy i wkz
LZntis 9/ 9 102
<6y 1§ £ oLt
€90 0w e aEl
BETTn wfE a 1wl
2000w wep e 161
FLETEE W/t 00 D21
TeTTOE v g2
D04 LE CTN SN 5 4
Tt 9g T 8L 0el
190" 0y &t
098" kg 5 11t
nL9"EC @8 ¢ 07
Uk Ig T
sl 92 24T 1 mE
SOt u LT Wk
T89-bz - wé
BRUTLT & [Ty
A LT err e o
P - 5@
L e F w
At = wre 2 id
anl T2 4T m &9
Enpt 02 Bl ue
wETT 02 w4e 1 99
Eintoy SN 45
o691 & ss
EORTIT 251 113
Jegrat £4% @ Em
anyal LI LY
dEET w1 g g ogs
b6t 21 ]
oLt LA TS
GIg" Ty LL Lk
LT Pt
e s - (%]
iktw L]
entw @t 3wl
Gt g LS ] ey
anetg - ot
hef"1 * ]
EnE- 0 R 6 1
LE%70 Tt
53b dw Sdedel 4334
»ILEEE o0

._..!E-:war!-__x....__-!..ru.:a.
Ml A0Y 3VE MOISEANDS

e

——

feet Taunh 4% ARR PIED 4yqy dpeiims du ur jesunaus
noje panses jusuBEied o ew spos d0sfsjund & 0 “
aprrenn’ Tenian WARug mam dng (minueg A7a1f0un iATemq peenITE 23m40

AIL4AT S TrETEN
U A0 WLon notiyoy ..a-q_ﬁ-.ﬂﬂu NT

Bapimbae 8 iuy teud

CEEs LY SHPAHETT

wo-twiwfe mp mp esdfe ol e Bamwg end CONDERM

e I LR R 1 e i S

-

TSl o R iuneay)

S T ol e

et 40 1 pof i A s gt
=t T, = =t
BRI, o A Aot

ey ) M i g Semtsbe = (41

o st o v oy S S
e e
S

e
B il

e

I 2 e B
rin paiiren AL iy e )=

wned s “ omTIne e
RS T ™ T

R ettren)
‘Wil Y Mg pat sties i

e dps Ay

ot g R e gy St .
o gy iy g

e L i 06y %nn..a\

. L

B e e A mesa iyl

iy !,_,...wmo‘..u‘.nwmmi.mm_r..“
PR e ) M
gt By P by ip RS

son oo Wt_\b..&bx\ﬂ
pass sy prsnbos
=g @ sua pr pus £ 50]

ey e —y

A TR

—t

e &

— T et Em

Ui 70 330

AR
|ul!..ﬂuﬁ#\u§u§ﬁ. ney A RTD AL
e
T SRR e

it b lﬂ\&bv\%ﬂ%lnbﬁna:

= Ty T
s v

B ppny 05N
r Py — SR

‘PREEE ST

..iuA.un\q,. e VO i o
a:.q/!.;,.ﬁ R e

|
wwﬁt»mum\ z m“;\.nuwnq c
o T U dw) e SRt

.!?v.m...ﬂzu.m. “....h....fnlﬁ un\r.auﬂ..vu.lt_w.lln, n&\. =

\\,N@% B m.w.m T
.h —p——"g m -
e e Aw \ofrassser
ozreL :
(et} Sorts M\ PESERED v Nl Ll o
ey P i
o =
s ey e e e
S osossz o &
«r./l./:vx e ¥
- Sy
& =
Dnm—,m_\ = =]

UARNING Flrs Driwing et to wmar L U spne.

-7 T

wle
"3 10N N wee) ST W4 Und

“MOLLI3E DL OV37 TUM DHITIOS HO DHIEVIHI SOMINEVM

Py E———e—rerp e TR E SRR AR R

Wioag/ ueBiTTIM/BuTULay: Joy

-Unp=TT:A8M/S 4 $ITZET0 40:900/ soL9EY bey

1 jo 1:bes) 11v:9bd/ 95101 $10Z-080-01:33d/ 3O N0:83IS/ 2661



CounTy oF CUMBERLAND PLANNING SCHEME

"BOIJEAN} UL-9ALIP {8u0l)
-nggsut  fpowtur  fsoraysnpuy
I (vo0] uTyy I0YJo SDLY)
-gnput ‘81038 y(nq {sosnoy
-D1BM {gI0M

Jurjutouan

‘A4 o wmnen 10 Fry o ounmjon
ut 0} porpyar  jou osod
-ind geyjo Auv {syiom Juyu
-1ouad uBy) 19Yj0 SWOTIVI(TIS
-ut £&un fsaragsnpur  pdy
[B90] {SIaQUIBYD  [BUOISEOF
-oxd f£au098 nq pur EOSNOY
-arem ueyy Joyjo  ‘sosyudad
ferorowmod  fsdoys  fspeyid
-soy fsdumppng orqnd fuony
-onagsutl go seoppd ! Aquiosse
go sooerd {dwysiom orqnd jyo
soovrd  {sBurpping

[RUOPISYY

sagnoy-Buroang

002 Jo[vIe Jydry

eoay Surary [

‘posn 10 pogodrd aq jou Avw
sdurp(ing yougm 10y sasoding

*4 uwngen

‘Lyuoyynu apqrsuodsor
9] FO JUOSUCD Y} JIA
L{uo posn o0 pajedra aq Avw
sjuiping yorym roy sesodang

‘AT o)

‘Lyuoyyne orqisuodsor yo

JUOSNOD JMOYJIM  pIsD 10

pooate aq Lewr sJurppng
PTYM 103 sesoding

TIT wwngon

-dew owoyes
0} 0IUDLDFIY

TT wnge)

‘o

] e

‘T auv g

UTIIVL

I~

sm

L.B. Co/'s L.G. Ordinances Pervice (18-7463)
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Planning Scheme Maps, 1945+ - Cumberland Planning Scheme - 27 June
1951
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[ JUAN LANGAT 4™ BRADIYY ' of €1d ¥tarrenjoey Road, Pilgola, Spineters....

e
——

-~
N

taking, s mure then ooe, -
t’wﬂlﬁ?cr they hold wp Jaint o e i

Lrnants or Lenants i0 comumm, i
TR e I e -2 ( herein called transferee )

d Tha g-;:(r‘tpi!gn may u{’e-e Ix - - -
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