
 

 

  
 
 
 
 
 
 
 

  
AGENDA  
 

  
Notice is hereby given that an Ordinary Meeting of 
Council will be held at the Civic Centre, Dee Why on 

 

Tuesday 30 May 2017 

 

Beginning at 6.30pm for the purpose of considering and 
determining matters included in this agenda. 
 

 

 

 

Mark Ferguson 
General Manager 
 

 

 

 

 

 

 

Issued: 25/05/2017 
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ITEM 9.5 PLANNING PROPOSAL (PP0002/16) FOR CENTRAL LOCAL 

PARK WARRIEWOOD - 9,11,12 AND 13 FERN CREEK ROAD, 
WARRIEWOOD  

REPORTING MANAGER  GENERAL MANAGER PLANNING PLACE AND COMMUNITY  

TRIM FILE REF 2017/129216  

ATTACHMENTS 1 ⇨Assessment Report (Included In Attachments Booklet) 

2 ⇨Probity Report (Included In Attachments Booklet) 

3 ⇨Signed MOU and Land Swap Deed (Included In 
Attachments Booklet) 

4 ⇨Council Report and Resolution (Included In Attachments 
Booklet) 

5 ⇨Fern Creek PP - Aerial Map (Included In Attachments 
Booklet)  

 
 

EXECUTIVE SUMMARY 

PURPOSE 

The purpose of this report relating to a Planning Proposal (PP0002/16) lodged for 9, 11, 12 and 13 
Fern Creek Road, Warriewood, is to: 

1. Present the assessment report prepared by an external planning consultant (MBWA 
Consulting) 

2. Present the Probity Audit Report prepared by a Probity Advisor (Procure Group) 

3. Respond to any submission that raises concerns on the submitted Draft Voluntary Planning 
Agreement (VPA) documentation. 

SUMMARY 

Northern Beaches Council received a Planning Proposal (PP0002/16) from GLN Planning, on 
behalf of Council’s Property Management & Commercial Business Unit, relating to 9, 11, 12 and 13 
Fern Creek Road, Warriewood.  

The Planning Proposal seeks to amend the Pittwater Local Environmental Plan (PLEP) 2014 to 
enable the creation of the southern portion of the planned Central Local Park. A secondary 
objective is to enable the development of the remaining land in an orderly and economic manner 
for housing. This will be achieved through an amendment to the Land Zoning map, the Height of 
Building map, and the dwelling provisions contained in Part 6 Clause 6.1(3) PLEP 2014. 

The amended Planning Proposal, received on 17 January 2017, did not change in terms of the 
proposed amendments to the PLEP 2014 but responded to Council’s request for additional 
information, addressing issues raised in its consultant’s preliminary assessment and the 
submissions. A significant piece of new information accompanying this amended Planning 
Proposal was a preliminary ‘draft version’ of the Voluntary Planning Agreement (VPA) and 
Explanatory Note, “in the interest of clarity and transparency at this non-statutory exhibition phase” 1. 
The Draft Voluntary Planning Agreement (Draft VPA) and Explanatory Note formed part of the 
documentation package that was released for preliminary (non-statutory) exhibition. 

                                                
1 P.3 of Cover Letter, dated 17 January 2017, prepared & submitted by GLN Planning 
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The preparation of a Draft VPA originated from the Memorandum of Understanding between the 
then Pittwater Council and Frasers Property (formerly Australand) for the subject properties (now 
the subject of this Planning Proposal) in October 2015. On 19 March 2016, Council resolved, to 
authorise the General Manager to sign the Deed of Agreement where the parties are to enter into a 
future Planning Agreement as part of the completion conditions stipulated by the Deed. 

On 18 April 2017, following the conclusion of the the second preliminary (non-statutory) notification 
period for the Planning Proposal, the applicant formally withdrew the draft version of the VPA 

Council is the landowner of 9 Fern Creek Rd and the proponent for this application. An external 
planning consultant, MBWA Consulting, was engaged to assess the application on behalf of 
Council’s Strategic Land-Use Planning Business Unit. The assessment report, prepared by MBWA 
Consulting is in Attachment 1. 

Procure Group was engaged to undertake a probity audit of the assessment by MBWA Consulting 
and the roles of Council in the assessment process. A Probity Audit Report is available in 
Attachment 2. 

For the purpose of transparency, submissions raising specific issues with the Draft VPA and the 
Explanatory Note are addressed by this report prepared by Council officers. There is no 
assessment on the merits the Draft VPA, and it does not form part of the Planning Proposal. 

 

RECOMMENDATION OF GENERAL MANAGER PLANNING PLACE & COMMUNITY  

That Council: 

A. Note the contents of this report. 

B. Endorse the recommendations of Council’s engaged Independent Planning Consultant, 
MBWA Consulting, as outlined in Attachment 1. 

C. Note the report prepared by Council’s Probity Advisor, Procure Group, as outlined in 
Attachment 2. 
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REPORT 

BACKGROUND 

Background to Memorandum Of Understanding (Mou) 

Council purchased 9 Fern Creek Road in 2008 which is rectangular in shape and adjoins Fern 
Creek, although not ideal in shape for the purpose of expanding Central Local Park to create a 
more linear shaped open space area for the community. Council waited for the opportunity of using 
this land as a means to achieve this desired shape through possible land swap. This opportunity 
came in 2013 when Fraser Property, the owner of adjoining land parcels 11, 12 and 13 Fern Creek 
Road, put forward a formal land swap proposal to Council which would facilitate the development 
of 9 Fern Creek Rd’s land holdings as well as achieving Council’s preferred open space layout for 
the sector. This proposal involved swapping the northern portions of Fraser Property’s three 
properties for the southern portion of Council’s property. 

Between May 2014 and May 2015, consultation occurred with the adjoining landowners and the 
Warriewood Residents Association (WRA) to examine Frasers proposal as well as other potential 
options for the southern portion of the Central Local Park which resulted in a concept plan that was 
endorsed by Council for the land swap on 18 May 2015 and the General Manager was authorised 
to commence negotiations with Fraser Property.  

Based on Council’s endorsed concept plan, a detailed Land Swap Plan was prepared identifying 
the areas of land to be swapped and retained by the parties which ultimately formed Annexure A to 
the Memorandum of Understanding (MOU) that was later agreed to by the parties. The MOU was 
not intended to be legally binding, but rather address the main issues related to the transaction and 
identify the terms of a future Deed of Agreement. 

In October 2015 the respective General Managers of Frasers and Council signed a MOU, including 
a Land Swap Plan (Annexure A) that shows and addresses the following matters: 

 Area of land to be swapped 

 Creek line corridor dedication and offset 

 Services: undergrounding of high voltage power lines, road & stormwater infrastructure 

 Necessary amendments to Pittwater LEP 2014 

 Development Application to subdivide/consolidate existing lots 

 Costs 

 Probity Advisor. 

A copy of the signed MOU is attached. 

Since October 2015 Council and Frasers have worked to finalise a Deed of Agreement which 
stipulates the details on how the land swap transaction will occur and would be legally binding on 
the parties once signed. 

On 19 March 2016, Council endorsed the proposed terms of the land swap and authorised the 
General Manager to sign the Deed of Agreement for the land swap at its meeting (Attachment 4).  

The Deed of Agreement contains details of the provision of infrastructure such as extension to 
Fern Creek Road, new East-West Road, stormwater infrastructure and undergrounding the high 
voltage power lines that cross the site. The details related to this infrastructure are separate to the 
Planning Proposal.  
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The signed Deed of Agreement is attached to this report (Attachment 3). This Deed represents the 
final agreed position of Council staff and Frasers. Attached to the Deed is the agreed land swap 
plan referred as Annexure A. 

As such, to progress with the land swap agreement, a Planning Proposal needs to be prepared to 
amend PLEP 2014. 

Draft Voluntary Planning Agreement (VPA) 

On 17 January 2017, a draft version of the VPA and an Explanatory Note were submitted as part of 
the amended Planning Proposal.  

The applicant, GLN Planning, advised that the purpose of submitting the Draft VPA and 
Explanatory Note is to provide a “draft version at this non-statutory exhibition stage of the Planning 
Proposal in the interest of clarity and transparency” and is “intended to facilitate the provision of the 
southern Central Park in its preferred configuration. We understand that the draft VPA will need to 
be reviewed and agreed by Council and will be publicly advertised in accordance with the 
provisions of the Environmental Planning & Assessment Act 1979 during the statutory exhibition of 
the Planning Proposal (noting that this will be once the Planning Proposal has been endorsed by 
Council and has been sent to the Department of Planning and Environment for Gateway Approval)” 
2.  

On 18 April 2017, after the second preliminary (non-statutory) notification period ended, the 
applicant wrote to formally withdraw the submitted Draft VPA (and the Explanatory Note). 

It is acknowledged that the Planning Proposal can be assessed and determined independently of a 
VPA being in place or otherwise.  

Conversely, the merits of the offer between Council and Fraser Property has already been 
assessed and agreed to by Council that in turn, facilitated in the preparation of the Draft VPA. For 
this reason, no assessment has been made in regard to the Draft VPA that accompanied the 
Planning Proposal, recognizing it was provided as information to assist the understanding of the 
origin / impetus of the Planning Proposal being lodged with Council and formed part of 
documentation package that was released for exhibition at the preliminary (non-statutory) 
notification phase.  

As a result of this notification period, two (2) submissions were received raising specific concerns 
with the Draft VPA and the Explanatory Note, and have been responded to by Council in Table 1 
on the following page.  

Council will only focus on specific issues that have been raised by the submissions in relation to 
the Draft VPA and the Explanatory Note and any identified errors and inconsistencies with the 
proposal submitted by the applicant. Any merits and details of the Draft VPA do not form part of the 
assessment for this Planning Proposal, noting the above-mentioned signed MOU and the Deed of 
Agreement already outline the extent of land swap agreement which were endorsed by the Council 
on 19 March 2016. The Draft VPA will, when it is finalised, need to be presented to Council at a 
later date under a separate process to this Planning Proposal. 

  

                                                
2 P.3 of Cover Letter, dated 17 January 2017, prepared & submitted by GLN Planning 
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TABLE 1 - ISSUES RAISED 

ISSUES RAISED RESPONSE 

Sale of the property 

The sale of 9 Fern Creek Road was 
advertised early in 2016 subject to a VPA 
and a MOU with an approximate dwellings 
yield (advertised for 33 dwellings). 
 
 

Council acknowledges that the sale of the 
property was advertised by a Real Estate Agent 
for “Fern Creek Rd, Warriewood”. Council has no 
control on how properties are being marketed by 
Real Estate Agencies. The following points of 
clarification are provided: 
The advertisement does not indicate which 

property number(s) of Fern Creek Rd is/are 
selling. 

The advertisement indicates the property is 
“sold” and the indicative boundary of the 
property being advertised included 9 Fern 
Creek Rd.  

The wording of the advertisement is pre-
empting the outcome of this Planning 
Proposal, a future Development Application, 
and as yet finalised unsigned Draft VPA. 

To this date, Council (as the proponent of this 
Planning Proposal application), remains the 
landowner of 9 Fern Creek Rd. 
The sale of the property does not influence the 
assessment of the Planning Proposal. The 
Planning Proposal relates to the land and not the 
owner of the property. 

Dwelling yield increase 

In the exhibited ‘additional’ document 
(Explanatory Note), the proposed number of 
maximum dwelling has now increased to 52 
dwellings…Here we have in the ‘additional’ 
document either a significant error of fact or 
else an improper and unjustified density 
increase – an increase of 24 dwellings… 

There is a discrepancy with the Planning 
Proposal Report and the accompanied Draft VPA, 
regarding the maximum number of dwellings that 
is being sought (maximum 33 vs 52 dwellings 
respectively).  
The Draft VPA and Explanatory Note are now 
withdrawn. Nonetheless, this discrepancy and 
any other identified errors with the Draft VPA and 
Explanatory Note will be forwarded to Council’s 
Property Management & Commercial Business 
Unit (the author of the VPA documentation) to 
ensure it is corrected before it is separately 
presented to Council for its agreement. 
The assessment of the Planning Proposal 
accounts for the maximum 33 dwellings for 9, 11 
& 12 Fern Creek Road, and is consistent with the 
signed MOU and Deed of Agreement. 
 
 

  



 

REPORT TO ORDINARY COUNCIL MEETING 

ITEM NO. 9.5 - 30 MAY 2017 

 

- 168 - 

Omission of  Schedules 6 & 7 of the Draft VPA 

Schedules 6 and 7 have not been included 
in this VPA. No reason for this omission has 
been provided. 
On page 4 of the VPA, it is stated 
“Developer Creek Line Corridor Land means 
the land shown in dark green and marked 
“To 25 Metre Creek Corridor” on the Plan at 
Schedule 6.”  This statement cannot be 
properly assessed by the public unless the 
Schedule is provided. 
The proposed northern extension of a local 
road through 9 Fern Creek is not provided 
(Schedule 6). How can this have been 
omitted? 
The ‘additional’ documents also omit this 
essential diagram. As with Schedule 6, how 
can council expect the public to be 
adequately and properly informed if this 
essential information is withheld or 
otherwise not provided? 
Without council (or the entity lodging this 
PP) providing the essential but missing 
information there can be no proper public 
scrutiny of the Planning Proposal. 

These schedules were not attached to the Draft 
VPA provided with the amended Planning 
Proposal, and did not convey the details of the 
Draft VPA  
As advised by the applicant, the purpose of 
providing the Draft VPA is to provide a “draft 
version at this non-statutory exhibition stage of the 
Planning Proposal in the interest of clarity and 
transparency” and is “intended to facilitate the 
provision of the southern Central Park in its preferred 
configuration.” 3  
The Draft VPA, when it is finalised, will be 
presented to Council under a separate cover, 
ahead of it being publicly exhibited. It is at that 
time, that details associated with the VPA will be 
available and afforded scrutiny and rigour. 
As advised by MBWA Consulting, the Planning 
Proposal application can be assessed and 
considered separate to the VPA. 

Road Layout  

Concern over the road layout on works 
along Fern Creek Road and East-West 
Road and the need for these roads - 
Schedule 4 of the VPA lists. 
There is no plan of the east-west road in the 
VPA for clarity. 

Schedule 4 of the Draft VPA outlines the methods 
and timing on the delivery of certain infrastructure 
to be agreed upon by the parties. These details 
are not necessary for the purposes of assessing 
the Planning Proposal. 

The delivery of the infrastructure as outlined in 
the Draft VPA is outside the Warriewood Valley 
s94 Contributions Plan’s schedule. The design of 
these road works will be the subject of any 
subsequent Development Applications following 
the outcome of this Planning Proposal. 

As the concern raised encompasses the 
necessity and merits of the road layout for Fern 
Creek Rd and East-West Rd, it does not form part 
of this response, noting that the VPA has been 
withdrawn and associated documentation is no 
longer relevant to this Planning Proposal for 
consideration. 

 

 

                                                
3 P.3 of Cover Letter, dated 17 January 2017, prepared & submitted by GLN Planning 
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FINANCIAL IMPACT 

Should the Planning Proposal proceed and subsequently be finalised, a partnership with the 
private sector in moving forward with the land swap agreement to deliver a passive recreation 
area, improved housing and subdivision design, that, in turn, recognises the land release 
development is nearing or close to completion 

SOCIAL IMPACT 

The proposal will improve the utility and design of the passive open space layout, delivering a large 
linear shaped open space area spanning both sides of Fern creek, known as the Central Local 
Park, for the release area that would encourage social activities/ interactions; and assists in 
fostering a sense of community identity; enhance existing public space and recreation networks for 
the benefit of future generations and improve the quality of public space through upgrading and 
managing existing networks. 

POLICY IMPACT 

Should the Planning Proposal proceed and subsequently be finalised, the outcome will be 
consistent with Council’s Warriewood Valley Section 94 Contributions Plan and Public Space & 
Recreation Strategy in providing more public recreation open space in Warriewood Valley as part 
of the urban land release.   

If endorsed as recommended, this would necessitate changes in the Warriewood Valley Strategic 
Review Addendum Report including the dwelling yield, being “not more than 33 dwellings or less 
than 26 dwellings” as they apply to sectors 901C, 901G and 9 Fern Creek Road which are to be 
developed together; relevant maps; and re-wording of several sections within the Addendum 
Report and Control C6.11 of Pittwater 21 Development Control Plan to reflect the outcome of this 
Planning Proposal. 

ENVIRONMENTAL IMPACT 

The Planning Proposal will have minor environmental impact and can be mitigated during 
implementation. 
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