McGregor v Northern Beaches Council LEC No: 2021/339186

ANNEXURE A

DETERMINATION OF DEVELOPMENT APPLICATION BY GRANT OF
CONSENT

Development Application No: DA 2021/1334

Development: Proposed subdivision of one lot into three lots (Community Title) demolition
of existing dwelling house and carport, construction of two driveways with
street cross overs and connections for infrastructure services and ancillary
site works

Site: Lot 4 DP 30205, 50 Condover Street, Balgowlah NSW 2093

The above development application has been determined by the granting of consent subject
to the conditions specified in this consent.

Date of determination: 07 June 2022

Date from which consent takes effect: Date the consent is registered on the NSW
Planning Portal.

TERMINOLOGY

In this consent:

(@) Any reference to a Construction, Compliance, Occupation or Subdivision Certificate is
a reference to such a certificate as defined in the Environmental Planning and
Assessment Act 1979.

(b)  Any reference to the “applicant” means a reference to the applicant for development
consent or any person who may be carrying out development from time to time
pursuant to this consent.

(c) Any reference to the “site”, means the land known as Lot 4 DP 30205 known as 50
Condover Street, Balgowlah NSW 2093.

The above development application has been determined by the granting of consent subject
to the conditions specified in this consent.

DEVELOPMENT CONSENT OPERATIONAL CONDITIONS

1. Approved Plans and Supporting Documentation
The development must be carried out in compliance (except as amended by any other
condition of consent) with the following:

a) Approved Plans

Architectural Plans — Endorsed with Council’s Stamp

Drawing No. Dated Prepared By
DA-02 Subdivision Plan Revision A | 12 July 2021 McGregor + Coxall
DA-03 Subdivision Works Revision | 12 July 2021 McGregor + Coxall
A

DA-05 Indicative Dwelling | 30 May 2022 McGregor + Coxall
Compliance Revision F

Engineering Plans
Drawing No. | Dated | Prepared By
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CV-100 Layout Plan Revision 1 23 July 2021 Stellen
CV-102 Driveway Centreline Long | 23 July 2021 Stellen
Sections and Kerb Detail Revision 1
DR-100 Pipe Layout for the |23 July 2021 Stellen
Subdivision Plan Revision 2
DR-110 Easement Section View | 22 July 2021 Stellen
Revision 0
SD-100 Sediment and Erosion | 23 July 2021 Stellen
Control Plan Revision 1

Reports / Documentation — All recommendations and requirements contained

within:

Report No. / Page No. / Section | Dated Prepared By

No.

Arboricultural Assessment Report | 15 July 2021 RainTree Consulting

11221

Bush Fire Assessment Report 12 July 2021 Bushfire Consultancy
Australia

Geotechnical Investigation J3526 19 July 2021 White Geotechnical Group

b) Any plans and / or documentation submitted to satisfy the Conditions of this
consent.

c) The development is to be undertaken generally in accordance with the following:

Waste Management Plan
Drawing No/Title. Dated Prepared By
Waste Management Plan | July 2021 Applicant

In the event of any inconsistency between conditions of this consent and the
drawings/documents referred to above, the conditions of this consent will prevail.

Reason: To ensure the work is carried out in accordance with the determination of
Council and approved plans.

2. Prescribed Conditions

(a) All building works must be carried out in accordance with the requirements of the
Building Code of Australia (BCA).

(b) BASIX affected development must comply with the schedule of BASIX
commitments specified within the submitted BASIX Certificate (demonstrated
compliance upon plans/specifications is required prior to the issue of the
Construction Certificate);

(c) A sign must be erected in a prominent position on any site on which building work,
subdivision work or demolition work is being carried out:

i) showing the name, address and telephone number of the Principal
Certifying Authority for the work, and

i) showing the name of the principal contractor (if any) for any building work
and a telephone number on which that person may be contacted outside
working hours, and

i) stating that unauthorised entry to the work site is prohibited.
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Any such sign is to be maintained while the building work, subdivision work or
demolition work is being carried out, but must be removed when the work has
been completed.

(d) Development that involves an excavation that extends below the level of the base
of the footings of a building on adjoining land, the person having the benefit of the
development consent must, at the person's own expense:

i) protect and support the adjoining premises from possible damage from the
excavation, and

i) where necessary, underpin the adjoining premises to prevent any such
damage.

iii) must, at least 7 days before excavating below the level of the base of the
footings of a building on an adjoining allotment of land, give notice of
intention to do so to the owner of the adjoining allotment of land and furnish
particulars of the excavation to the owner of the building being erected or
demolished.

iv) the owner of the adjoining allotment of land is not liable for any part of the
cost of work carried out for the purposes of this clause, whether carried out
on the allotment of land being excavated or on the adjoining allotment of
land.

In this clause, allotment of land includes a public road and any other public place.

Reason: Legislative requirement.

3. General Requirements
a) Unless authorised by Council:
Building construction and delivery of material hours are restricted to:
e 7.00 am to 5.00 pm inclusive Monday to Friday,
e 8.00 am to 1.00 pm inclusive on Saturday, and
¢ No work on Sundays and Public Holidays.
Demolition and excavation works are restricted to:
e 8.00 am to 5.00 pm Monday to Friday only.
(Excavation work includes the use of any excavation machinery and the use of
jackhammers, rock breakers, excavators, loaders and the like, regardless of
whether the activities disturb or alter the natural state of the existing ground stratum
or are breaking up/removing materials from the site).

b) At all times after the submission the Notice of Commencement to Council, a copy
of the Development Consent and Construction Certificate is to remain onsite at all
times until the issue of a final Subdivision Certificate. The consent shall be available
for perusal of any Authorised Officer.

c) Where demolition works have been completed and new construction works have
not commenced within 4 weeks of the completion of the demolition works that area
affected by the demolition works shall be fully stabilised and the site must be
maintained in a safe and clean state until such time as new construction works
commence.

d) Onsite toilet facilities (being either connected to the sewer or an accredited sewer
management facility) for workers are to be provided for construction sites at a rate
of 1 per 20 persons.

e) Prior to the release of the Construction Certificate, payment of the Long Service
Levy is required. This payment can be made at Council or to the Long Services
Payments Corporation. Payment is not required where the value of the works is
less than $25,000. The Long Service Levy is calculated on 0.35% of the building
and construction work. The levy rate and level in which it applies is subject to
legislative change. The applicable fee at the time of payment of the Long Service
Levy will apply.
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f) The applicant shall bear the cost of all works associated with the development that
occurs on Council’s property.

g) No building, demolition, excavation or material of any nature and no hoist, plant and
machinery (crane, concrete pump or lift) shall be placed on Council’s footpaths,
roadways, parks or grass verges without Council Approval.

h) Demolition materials and builders’ wastes are to be removed to approved
waste/recycling centres.

i) No trees or native shrubs or understorey vegetation on public property (footpaths,
roads, reserves, etc.) or on the land to be developed shall be removed or damaged
during construction unless specifically approved in this consent including for the
erection of any fences, hoardings or other temporary works.

j) Prior to the commencement of any development onsite for:

i) Building/s that are to be erected

ii) Building/s that are situated in the immediate vicinity of a public place and is
dangerous to persons or property on or in the public place

iif) Building/s that are to be demolished

iv) For any work/s that is to be carried out

v) For any work/s that is to be demolished

The person responsible for the development site is to erect or install on or around the

development area such temporary structures or appliances (wholly within the

development site) as are necessary to protect persons or property and to prevent

unauthorised access to the site in order for the land or premises to be maintained in a

safe or healthy condition. Upon completion of the development, such temporary

structures or appliances are to be removed within 7 days.

Reason: To ensure that works do not interfere with reasonable amenity expectations
of residents and the community.

4. Compliance with Other Department, Authority or Service Requirements
The development must be carried out in compliance with all recommendations and
requirements, excluding general advice, within the following:

Other Department, | EDMS Reference Dated

Authority or Service

Ausgrid Ausgrid Referral Response 2 October 2021

NSW Rural Fire Service NSW Rural Fire Service - General | 28 September 2021
Terms of Approval

(NOTE: For a copy of the above referenced document/s, please see Application
Tracking on Council’s website www.northernbeaches.nsw.gov.au)

Reason: To ensure the work is carried out in accordance with the determination and
the statutory requirements of other departments, authorities or bodies.

5. No Consent for Dwelling Houses
No consent is granted for construction of dwelling houses. Separate application(s) must
be made for approval prior to the construction of dwelling houses on Lots 1 and 2.

Reason: To ensure consistency with the consent.

FEES / CHARGES / CONTRIBUTIONS

6. Security Bond
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A bond (determined from cost of works) of $1,500 and an inspection fee in accordance
with Council's Fees and Charges paid as security to ensure the rectification of any
damage that may occur to the Council infrastructure contained within the road reserve
adjoining the site as a result of construction or the transportation of materials and
equipment to and from the development site.

An inspection fee in accordance with Council adopted fees and charges (at the time of
payment) is payable for each kerb inspection as determined by Council (minimum (1)
one inspection).

All bonds and fees shall be deposited with Council prior to Construction Certificate or
demolition work commencing, details demonstrating payment are to be submitted to
the Certifying Authority prior to the issue of the Construction Certificate.

To process the inspection fee and bond payment a Bond Lodgement Form must be
completed with the payments (a copy of the form is attached to this consent and
alternatively a copy is located on Council's website at
www.northernbeaches.nsw.gov.au).

Reason: To ensure adequate protection of Council's infrastructure.

CONDITIONS TO BE SATISFIED PRIOR TO THE ISSUE OF THE CONSTRUCTION
CERTIFICATE

7. Compliance with Standards
The development is required to be carried out in accordance with all relevant Australian
Standards.

Details demonstrating compliance with the relevant Australian Standard are to be
submitted to the Certifying Authority prior to the issue of the Construction Certificate.

Reason: To ensure the development is constructed in accordance with appropriate
standards.

8. Amendment to the Community Management Statement
The Community Management Statement (CMS) is to be amended to include reference
that any future change to Part 2 By-Law 5.4, Part 2 By-Law 5.5, and Part 3 By-Law 12
of the CMS requires Council approval,

Details demonstrating compliance with this condition are to be submitted to the
Certifying Authority prior to the issue of the Construction Certificate.

Reason: To ensure ongoing maintenance of the on-site detention system.

CONDITIONS TO BE SATISFIED PRIOR TO THE ISSUE OF THE SUBDIVISION WORKS
CERTIFICATE

9. Subdivision Works Certificate
A Subdivision Works Certificate is to be approved by Certifying Authority for the
provision of engineering works.

Engineering plans for the subdivision works within this development consent are to be
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submitted to the Certifying Authority for approval under Section 6.13 of the
Environmental Planning and Assessment Act 1979.

Civil Engineering plans for the subdivision works are to be designed in accordance with
the Council’s specification for engineering works — AUS-SPEC #1 and Councils Water
Management Policy for Development. The plans shall be prepared by a suitably
qualified Civil Engineer, who has membership to Engineers Australia, National
Engineers Register (NER) or Professionals Australia (RPENG) and registered in the
General Area of Practice for civil engineering. The design must include the following
information:

1. Stormwater Drainage plans detailing the provision of onsite stormwater detention.
Minimum information provided to be provided on the plans is to be in accordance
with Clause 9.7 of Councils water management policy for development. The post
developed discharges are to be limited to the state of nature flows up to the 1%
AEP storm event.

2. The stormwater drainage plans are also to detail the proposed drainage line within
lot 3 and are to include a long section and hydraulic calculations.

The Subdivision Works Certificate must be supported by engineering plans,
calculations, specification or any certification relied upon.

Reason: To ensure engineering works are constructed in accordance with relevant
standards and Council’s specifications.

10. Vehicle Crossings
The Applicant is to submit an application for driveway levels with Council in accordance
with Section 138 of the Roads Act 1993. The fee associated with the assessment and
approval of the application is to be in accordance with Council’s Fee and Charges.

An approval is to be submitted to the Certifying Authority prior to the issue of the
Subdivision Works Certificate.

Reason: To facilitate suitable vehicular access to private property.

CONDITIONS TO BE COMPLIED WITH DURING DEMOLITION AND BUILDING WORK

11. Protection of Rock and Sites of Significance
All rock outcrops outside of the area of approved works are to be preserved and
protected at all times during demolition excavation and construction works.

Should any Aboriginal sites be uncovered during the carrying out of works, those works
are to cease and Council, the NSW Office of Environment and Heritage (OEH) and the
Metropolitan Local Aboriginal Land Council are to be contacted.

Reason: Preservation of significant environmental features.
12. Protection of Existing Street Trees
All existing street trees in the vicinity of the works shall be retained during all

construction stages in accordance with Section 4 of Australian Standard 4970-2009
Protection of Trees on Development Sites.
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Should any problems arise with regard to the existing or proposed trees on public land
during construction, Council’s Tree Services section is to be contacted immediately to
resolve the matter to Council’s satisfaction and at the cost of the applicant.

Reason: Street tree protection.

13. Tree and Vegetation Protection
a) Existing trees and vegetation shall be retained and protected, including:

)

i)
ii)

all trees and vegetation within the site, excluding exempt trees and
vegetation under the relevant planning instruments of legislation,

all trees and vegetation located on adjoining properties,

all road reserve trees and vegetation.

b) Tree protection shall be undertaken as follows:

)

vii)

viii)

tree protection shall be in accordance with Australian Standard 4970-2009
Protection of Trees on Development Sites, including the provision of
temporary fencing to protect existing trees within 5 metres of development,
existing ground levels shall be maintained within the tree protection zone of
trees to be retained, unless authorised by an Arborist with minimum AQF
Level 5 in arboriculture,

removal of existing tree roots at or >25mm (&) diameter is not permitted
without consultation with an Arborist with minimum AQF Level 5 in
arboriculture,

no excavated material, building material storage, site facilities, nor
landscape materials are to be placed within the canopy dripline of trees and
other vegetation required to be retained,

structures are to bridge tree roots at or >25mm (&) diameter unless directed
by an Arborist with minimum AQF Level 5 in arboriculture on site,
excavation for stormwater lines and all other utility services is not permitted
within the tree protection zone, without consultation with an Arborist with
minimum AQF Level 5 in arboriculture including advice on root protection
measures,

should either or all of v) or vi) occur during site establishment and
construction works, an Arborist with minimum AQF Level 5 in arboriculture
shall provide recommendations for tree protection measures. Details
including photographic evidence of works undertaken shall be submitted by
the Arborist to the Certifying Authority,

any temporary access to, or location of scaffolding within the tree protection
zone of a protected tree or any other tree to be retained during the
construction works is to be undertaken using the protection measures
specified in sections 4.5.3 and 4.5.6 of Australian Standard 4970-2009
Protection of Trees on Development Sites,

the activities listed in section 4.2 of Australian Standard 4970-2009
Protection of Trees on Development Sites shall not occur within the tree
protection zone of any tree on the lot or any tree on an adjoining site,

tree pruning from within the site to enable approved works shall not exceed
10% of any tree canopy, and shall be in accordance with Australian
Standard 4373-2007 Pruning of Amenity Trees.

c) Tree protection shall specifically be undertaken in accordance with the
recommendations in the Arboricultural Impact Assessment.

The Certifying Authority must ensure that:
d) The activities listed in section 4.2 of Australian Standard 4970-2009 Protection of
Trees on Development Sites, do not occur within the tree protection zone of any

Page 7 of 10



McGregor v Northern Beaches Council LEC No: 2021/339186

tree, and any temporary access to, or location of scaffolding within the tree
protection zone of a protected tree, or any other tree to be retained on the site
during construction, is undertaken using the protection measures specified in
sections 4.5.3 and 4.5.6 of that standard.

Note: All street trees within the road verge and trees within private property are
protected under Northern Beaches Council development control plans, except where
Council’s written consent for removal has been obtained. The felling, lopping, topping,
ringbarking, or removal of any tree(s) is prohibited.

Reason: Tree and vegetation protection.

14. Vehicle Crossings
The Applicant is to construct 2 vehicle crossing 3.0 metres wide at both property
frontages in accordance with Northern Beaches Council Standard Drawings and the
driveway levels application approval. An Authorised Vehicle Crossing Contractor shall
construct the vehicle crossing and associated works within the road reserve in plain
concrete. All redundant laybacks and crossings are to be restored to footpath/grass.
Prior to the pouring of concrete, the vehicle crossing is to be inspected by Council and
a satisfactory “Vehicle Crossing Inspection” card issued.

A copy of the vehicle crossing inspection form is to be submitted to the Principal
Certifying Authority.

Reason: To facilitate suitable vehicular access to private property.

STRATA SUBDIVISION OR SUBDIVISION CERTIFICATE
15. Subdivision Certificate Application

The Applicant shall submit a Subdivision Certificate Application to Council, which is to
include a completed Subdivision Certificate form and checklist, a final plan of
subdivision prepared in accordance with the requirements of the Conveyancing Act
1919, four copies of the final plan of subdivision and all relevant documents including
electronic copies. This documentation is to be submitted to Council prior to the issue
of the Subdivision Certificate. All plans of survey are to show connections to at least
two Survey Co-ordination Permanent Marks. The fee payable is to be in accordance
with Council’s fees and charges.

Reason: Statutory requirement of the Conveyancing Act 1919.

16. Positive Covenant and Restriction as to User for On-site Stormwater Detention
A positive covenant and restriction as to user(under the provisions of Section 88B of
the Conveyancing Act 1919) is to be created on the final plan of subdivision and
accompanying 88B instrument, requiring the proprietor of the land to maintain the on-
site stormwater detention structure in accordance with the standard requirements of
Council. The terms of the positive covenant and restriction as to user are to be
prepared to Council’s standard requirements, which are available from Northern
Beaches Council. Northern Beaches Council shall be nominated as the sole authority
empowered to release, vary or modify such covenant. Details demonstrating
compliance are to be submitted to the Principal Certifying Authority prior to the issue of
the Subdivision Certificate

Page 8 of 10



McGregor v Northern Beaches Council LEC No: 2021/339186

17.

18.

19.

20.

Reason: To ensure ongoing maintenance of the on-site detention system.

Certification of Council Drainage Works and Works as Executed Data

The Applicant shall submit a suitably qualified Civil Engineer’s certification that the
completed stormwater drainage works and on site stormwater detention works have
been constructed in accordance with this consent and the approved Subdivision Works
Certificate plans. Works as Executed data (details overdrawn on a copy of the approved
drainage plan) certified by a registered surveyor in relation to boundaries and/or
relevant easements.

Reason: To ensure compliance of drainage works with Council’'s specification for
engineering works.

Sydney Water Compliance Certification

The Applicant shall submit a Section 73 Compliance Certificate under the Sydney
Water Act 1994 issued by Sydney Water Corporation. Application must be made
through an authorised Water Servicing Co-ordinator. Please refer to the Building
Developing and Plumbing section of the web site www.sydneywater.com.au
<http://www.sydneywater.com.au> then refer to “Water Servicing Coordinator” under
“Developing Your Land” or telephone 13 20 92 for assistance.

Following application a “Notice of Requirements” will advise of water and sewer
infrastructure to be built and fees to be paid. Please make early contact with the
coordinator, since building of water/sewer infrastructure can be time consuming and
may impact on other services and building, driveway or landscape design.

Details demonstrating compliance are to be submitted to the Principal Certifying
Authority prior to the issue of the Subdivision Certificate.

Reason: To ensure compliance with the statutory requirements of Sydney Water.

Restriction on Use of Land — Dwelling Houses Footprint

A Restriction on Use of Land and accompanying Section 88B instrument are to be
created, burdening Lots 1 and 2, restricting future dwelling houses within Lots 1 and 2
to the dwelling house areas (excluding ancillary structures) shown on the Indicative
Dwelling Compliance Plan DA-05 Rev F dated 30 May 2022 prepared by McGregor +
Coxall, unless otherwise demonstrated that an alternative building area does not further
impact upon rock outcrops and vegetation. Full details in this regard are to be submitted
to Council on the final plan of Subdivision and an accompanying Section 88B
instrument. Details demonstrating compliance with this condition are to be submitted to
the satisfaction of the Certifying Authority prior to the issue of the Subdivision
Certificate.

Reason: To ensure building on the approved lot is constructed safe of hazards.

Restriction on Use of Land — Community Title Lot (Lot 3)

A Restriction on Use of Land and accompanying Section 88B instrument are to be
created, burdening Lot 3, restricting the use of Lot 3 (as shown on DA-02 Subdivision
Plan Revision A dated 12 July 2021 prepared by McGregor + Coxall) for the purpose
of utility and service infrastructure only (for example, stormwater, sewer, gas,
electricity, telecommunications). Full details in this regard are to be submitted to
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21.

22.

Council on the final plan of Subdivision and an accompanying Section 88B instrument.
Details demonstrating compliance with this condition are to be submitted to the
satisfaction of the Certifying Authority prior to the issue of the Subdivision Certificate.

Reason: To ensure compliance with this consent.

Title Encumbrances

All easements, rights of carriageway, positive covenants and restrictions as to user as
indicated on the plans and required by this consent are to be created on the title naming
Northern Beaches Council as the sole authority empowered to release or modify.
Details demonstrating compliance are to be submitted to the Certifying Authority prior
to the issue of the Subdivision Certificate.

Reason: To ensure proper management of land.
Release of Subdivision Certificate
The final plan of subdivision will not be issued by Council until the development has

been completed in accordance with terms and conditions of the development consent.

Reason: Council’'s subdivision standards and the statutory requirements of the
Conveyancing Act 1919.
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