Hetherington v Northern Beaches Council LEC No: 2023/71914

Annexure A

DETERMINATION OF DEVELOPMENT APPLICATION BY GRANT OF
CONSENT

Development Application No: DA2022/0880

Development: The construction of a new seawall within the Crown Land below
the mean high water mark, alterations to the existing timber
decking to the boatshed including part demolition/reduction in area
of the decking and boatshed skid, and provision of associated
filling and turfing of that space created by the new seawall

Site: 20 Cabarita Road Avalon Beach NSW 2107

The above development application has been determined by the granting of consent
subject to the conditions specified in this consent.

Date of determination: 05 September 2023
Date from which consent takes effect: Date of determination

TERMINOLOGY

In this consent:

(@) Any reference to a Construction, Compliance, Occupation or Subdivision
Certificate is a reference to such a certificate as defined in the Environmental
Planning and Assessment Act 1979.

(b) Any reference to the “applicant” means a reference to the applicant for
development consent or any person who may be carrying out development
from time to time pursuant to this consent.

(c) Any reference to the “site”, means the land known as [insert details].

The conditions of consent are as follows:
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GENERAL CONDITIONS

1. Approved Plans and Supporting Documentation
The development must be carried out in compliance with the endorsed stamped
plans and documentation listed below, except as amended by any other condition
of consent:

a) Approved Plans

Architectural Plans - Endorsed with Council's stamp

Drawing No. Dated Prepared By
2220-DA01 Rev A - Site Plan & Seawall 22 June Stephen Crosby & Assoc. Pty.
Detail 2023 Ltd.

Engineering Plans

Drawing No. Dated Prepared
By

XS1 Profile - -

XS2 Profile - -

View from Careel Bay - -

Reports / Documentation — All recommendations and requirements contained within:
Report No. / Page No. / Section No. Dated Prepared By
RE-ALIGNMENT OF THE SEAWALL AT 20 CABARITA ROAD, |26 Cardno (now
CAREEL BAY WEST (AVALON), NSW, 2107 September|Stantec)
2022
20 Cabarita Road Avalon, Reclamation Proposal 28 April Marine
- ASS Assessment against Clause 7.1 of the Pittwater LEP 2014 (2022 Pollution
Figure 1 Research
Aquatic Ecology Report 20 Cabarita Road Avalon 15 April Marine
2021 Pollution
Research
Geotechnical Investigation 20 May White
2022 Geotechnical
Group

b) Any plans and / or documentation submitted to satisfy the Conditions of this consent.

c) The development is to be undertaken generally in accordance with the following:

Waste Management Plan
Drawing No/Title. Dated Prepared By
Waste Management Plan 20 May 2022 Stephen Crosby & Assoc. Pty. Ltd.
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In the event of any inconsistency between conditions of this consent and the
drawings/documents referred to above, the conditions of this consent will prevail.

Reason: To ensure the work is carried out in accordance with the determination of
Council and approved plans.

2. Compliance with Other Department, Authority or Service Requirements
The development must be carried out in compliance with all recommendations and
requirements, excluding general advice, within the following:

Other Department, EDMS Reference Dated
Authority or Service

Aboriginal Heritage Office AHO Referral Response 2 August 2022
Department of Primary DPI Fisheries General Terms of Undated
Industries Approval

(NOTE: For a copy of the above referenced document/s, please see Application
Tracking on Council’s website www.northernbeaches.nsw.gov.au)

Reason: To ensure the work is carried out in accordance with the determination
and the statutory requirements of other departments, authorities or bodies.

3. Prescribed Conditions

(a) All building works must be carried out in accordance with the requirements of the
Building Code of Australia (BCA).
(b) BASIX affected development must comply with the schedule of BASIX commitments

specified within the submitted BASIX Certificate (demonstrated compliance upon
plans/specifications is required prior to the issue of the Construction Certificate);

(c) A sign must be erected in a prominent position on any site on which building work,
subdivision work or demolition work is being carried out:
(i) showing the name, address and telephone number of the Principal Certifier for the
work, and

(i) showing the name of the principal contractor (if any) for any building work and a
telephone number on which that person may be contacted outside working hours,
and

(iii) stating that unauthorised entry to the work site is prohibited.

Any such sign is to be maintained while the building work, subdivision work or demolition
work is being carried out, but must be removed when the work has been completed.

(d) Development that involves an excavation that extends below the level of the base of the
footings of a building on adjoining land, the person having the benefit of the development
consent must, at the person's own expense:

(i) protect and support the adjoining premises from possible damage from the
excavation, and
(i) where necessary, underpin the adjoining premises to prevent any such damage.

(iii) must, at least 7 days before excavating below the level of the base of the footings of
a building on an adjoining allotment of land, give notice of intention to do so to the
owner of the adjoining allotment of land and furnish particulars of the excavation to
the owner of the building being erected or demolished.

(iv) the owner of the adjoining allotment of land is not liable for any part of the cost of
work carried out for the purposes of this clause, whether carried out on the allotment
of land being excavated or on the adjoining allotment of land.
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In this clause, allotment of land includes a public road and any other public place.
Reason: Legislative requirement.

4. Prescribed conditions (Demolition):
(a) A sign must be erected in a prominent position on any site on which building
work, subdivision work or demolition work is being carried out:

(i) showing the name of the principal contractor (if any) for any building work
and a telephone number on which that person may be contacted outside
working hours, and

(ii) stating that unauthorised entry to the work site is prohibited.

Any such sign is to be maintained while the building work, subdivision work or
demolition work is being carried out, but must be removed when the work has
been completed.

(b) Residential building work within the meaning of the Home Building Act 1989
must not be carried out unless the Principal Certifier for the development to which
the work relates (not being the Council) has given the Council written notice of the
following information:

(i) in the case of work for which a principal contractor is required to be
appointed:

A. the name and licence number of the principal contractor, and

B. the name of the insurer by which the work is insured under Part 6
of that Act,

(i) in the case of work to be done by an owner-builder:
A. the name of the owner-builder, and

B. if the owner-builder is required to hold an owner-builder permit
under that Act, the number of the owner-builder permit.

If arrangements for doing the residential building work are changed while the work
is in progress so that the information notified under becomes out of date, further
work must not be carried out unless the Principal Certifier for the development to
which the work relates (not being the Council) has given the Council written notice
of the updated information.

(c) Development that involves an excavation that extends below the level of the
base of the footings of a building on adjoining land, the person having the benefit
of the development consent must, at the person's own expense:

(i) protect and support the adjoining premises from possible damage from
the excavation, and

(il) where necessary, underpin the adjoining premises to prevent any such
damage.

(iii) must, at least 7 days before excavating below the level of the base of
the footings of a building on an adjoining allotment of land, give notice of
intention to do so to the owner of the adjoining allotment of land and furnish
particulars of the excavation to the owner of the building being erected or
demolished.
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(iv) the owner of the adjoining allotment of land is not liable for any part of
the cost of work carried out for the purposes of this clause, whether carried
out on the allotment of land being excavated or on the adjoining allotment of
land.

Reason: Legislative Requirement.
5. General Requirements

(a) Unless authorised by Council:
Building construction and delivery of material hours are restricted to:

a. 7.00 am to 5.00 pm inclusive Monday to Friday,
b. 8.00 am to 1.00 pm inclusive on Saturday,
c. No work on Sundays and Public Holidays.

Demolition and excavation works are restricted to:

d. 8.00 am to 5.00 pm Monday to Friday only.

(Excavation work includes the use of any excavation machinery and the use of
jackhammers, rock breakers, excavators, loaders and the like, regardless of whether the
activities disturb or alter the natural state of the existing ground stratum or are breaking
up/removing materials from the site).

(b) Should any asbestos be uncovered on site, its demolition and removal must be carried
out in accordance with WorkCover requirements and the relevant Australian Standards.

(c) At all times after the submission the Notice of Commencement to Council, a copy of the
Development Consent and Construction Certificate is to remain onsite at all times until
the issue of an Occupation Certificate. The consent shall be available for perusal of any
Authorised Officer.

(d) Where demolition works have been completed and new construction works have not
commenced within 4 weeks of the completion of the demolition works that area affected
by the demolition works shall be fully stabilised and the site must be maintained in a safe
and clean state until such time as new construction works commence.

(e) Onsite toilet facilities (being either connected to the sewer or an accredited sewer
management facility) for workers are to be provided for construction sites at a rate of 1
per 20 persons.

(f) Prior to the release of the Construction Certificate, payment of the Long Service Levy is
required. This payment can be made at Council or to the Long Services Payments
Corporation. Payment is not required where the value of the works is less than
$250,000. The Long Service Levy is calculated on 0.25% of the building and
construction work. The levy rate and level in which it applies is subject to legislative
change. The applicable fee at the time of payment of the Long Service Levy will apply.

(g) The applicant shall bear the cost of all works associated with the development that
occurs on Council’s property.

(h) No skip bins, building materials, demolition or excavation waste of any nature, and no
hoist, plant or machinery (crane, concrete pump or lift) shall be placed on Council’s
footpaths, roadways, parks or grass verges without Council Approval.

(i) Demolition materials and builders' wastes are to be removed to approved
waste/recycling centres.

(j) No trees or native shrubs or understorey vegetation on public property (footpaths, roads,
reserves, etc.), on the land to be developed, or within adjoining properties, shall be
removed or damaged during excavation or construction unless specifically approved in
this consent including for the erection of any fences, hoardings or other temporary
works.
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(k) Prior to the commencement of any development onsite for:

i) Building/s that are to be erected
ii) Building/s that are situated in the immediate vicinity of a public place and is
dangerous to persons or property on or in the public place

iif) Building/s that are to be demolished
iv) For any work/s that is to be carried out
v) For any work/s that is to be demolished

The person responsible for the development site is to erect or install on or around the
development area such temporary structures or appliances (wholly within the
development site) as are necessary to protect persons or property and to prevent
unauthorised access to the site in order for the land or premises to be maintained in a
safe or healthy condition. Upon completion of the development, such temporary
structures or appliances are to be removed within 7 days.

(I) A “Road Opening Permit” must be obtained from Council, and all appropriate charges
paid, prior to commencement of any work on Council property. The owner/applicant
shall be responsible for all public utilities and services in the area of the work, shall
notify all relevant Authorities, and bear all costs associated with any repairs and/or
adjustments as those Authorities may deem necessary.

(m) The works must comply with the relevant Ausgrid Network Standards and SafeWork
NSW Codes of Practice.

Reason: To ensure that works do not interfere with reasonable amenity expectations of
residents and the community.

6. General requirements (Demolition):
(a) Unless authorised by Council:
Demolition and excavation works are restricted to:
e 8.00 amto 5.00 pm Monday to Friday only.

(Excavation work includes the use of any excavation machinery and the use of
jackhammers, rock breakers, excavators, loaders and the like, regardless of whether
the activities disturb or alter the natural state of the existing ground stratum or are
breaking up/removing materials from the site).

(b) At all times after the submission a Notice of Commencement to Council, a copy of
the Development Consent is to remain onsite at all times until completion of
demolition works. The consent shall be available for perusal of any Authorised
Officer.

(c) Where demolition works have been completed and new construction works have
not commenced within 4 weeks of the completion of the demolition works that area
affected by the demolition works shall be fully stabilised and the site must be
maintained in a safe and clean state until such time as new construction works
commence.

(d) Onsite toilet facilities (being either connected to the sewer or an accredited sewer
management facility) for workers are to be provided for construction sites at a rate of
1 per 20 persons.

(e) The applicant shall bear the cost of all works that occur on Council’s property.

(f) No building, demolition, excavation or material of any nature shall be placed on
Council’'s footpaths, roadways, parks or grass verges without Council Approval.

(9) Demolition materials and builders' wastes are to be removed to approved
waste/recycling centres.
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(h) All sound producing plant, equipment, machinery or fittings will not exceed more
than 5dB(A) above the background level when measured from any property
boundary and will comply with the Environment Protection Authority’s NSW Industrial
Noise Policy. )

(i) No trees or native shrubs or understorey vegetation on public property (footpaths,
roads, reserves, etc.) or on the land to be developed shall be removed or damaged
during construction unless specifically approved in this consent including for the
erection of any fences, hoardings or other temporary works.

Reason: To ensure that works do not interfere with reasonable amenity expectations
of residents and the community.

FEES /| CHARGES / CONTRIBUTIONS

7. Policy Controls
Northern Beaches Section 7.12 Contributions Plan 2022

A monetary contribution of $700 is payable to Northern Beaches Council for the
provision of local infrastructure and services pursuant to section 7.12 of the
Environmental Planning & Assessment Act 1979 and the Northern Beaches
Section 7.12 Contributions Plan (as amended).

The monetary contribution is based on a development cost of $140,000.

The total amount payable will be adjusted at the time the payment is made, in
accordance with the provisions of the Northern Beaches Section 7.12 Contributions
Plan (as amended).

Details demonstrating compliance, by way of written receipts issued by Council,
are to be submitted to the Certifier prior to issue of any Construction Certificate or,
if relevant, the Subdivision Certificate (whichever occurs first).

A copy of the Contributions Plan is available for inspection at 725 Pittwater Road,
Dee Why or on Council’'s website at Northern Beaches Council - Development
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Contributions.

Reason: To provide for contributions in accordance with the Contribution Plan to
fund the provision of new or augmented local infrastructure and services.

8. Security Bond

A bond (determined from cost of works) of $2,000 and an inspection fee in
accordance with Council's Fees and Charges paid as security are required to
ensure the rectification of any damage that may occur to the Council infrastructure
contained within the road reserve adjoining the site as a result of construction or
the transportation of materials and equipment to and from the development site.

An inspection fee in accordance with Council adopted fees and charges (at the
time of payment) is payable for each kerb inspection as determined by Council
(minimum (1) one inspection).

All bonds and fees shall be deposited with Council prior to Construction Certificate
or demolition work commencing, and details demonstrating payment are to be
submitted to the Certifier prior to the issue of the Construction Certificate.

To process the inspection fee and bond payment a Bond Lodgement Form must
be completed with the payments (a copy of the form is attached to this consent
and alternatively a copy is located on Council's website at
www.northernbeaches.nsw.gov.au).

Reason: To ensure adequate protection of Council's infrastructure.

BUILDING WORK — BEFORE ISSUE OF A CONSTRUCTION CERTIFICATE

9. Geotechnical Report Recommendations have been Incorporated into
Designs and Structural Plans
The recommendations of the risk assessment required to manage the hazards as
identified in the Geotechnical Report referenced in Condition 1 of this consent are
to be incorporated into the construction plans.

Prior to issue of the Construction Certificate, Form 2 of the Geotechnical Risk
Management Policy for Pittwater (Appendix 5 of P21 DCP) is to be completed and
submitted to the Certifier.

Details demonstrating compliance are to be submitted to the Certifier prior to the
issue of a Construction Certificate.

Reason: To ensure geotechnical risk is mitigated appropriately.
10. Compliance with Standards
The development is required to be carried out in accordance with all relevant

Australian Standards.

Details demonstrating compliance with the relevant Australian Standard are to be
submitted to the Certifier prior to the issue of the Construction Certificate.

Reason: To ensure the development is constructed in accordance with appropriate
standards.

Page 8 of 11



Hetherington v Northern Beaches Council LEC No: 2023/71914

11. Compliance with standards (Demolition):
The development is required to be carried out in accordance with all relevant
Australian Standards.

Details demonstrating compliance with the relevant Australian Standard are to be
submitted to Council prior to the commencement of demolition works.

Reason: To ensure the development is constructed in accordance with appropriate
standards.

12. Sydney Water "Tap In"
The approved plans must be submitted to the Sydney Water Tap in service, prior
to works commencing, to determine whether the development will affect any
Sydney Water assets and/or easements. The appropriately stamped plans must
then be submitted to the Certifier demonstrating the works are in compliance with
Sydney Water requirements.

Please refer to the website www.sydneywater.com.au for:
a. “Tap in” details - see http://www.sydneywater.com.au/tapin
b. Guidelines for Building Over/Adjacent to Sydney Water Assets.

Or telephone 13 000 TAP IN (1300 082 746).
Reason: To ensure compliance with the statutory requirements of Sydney Water.

13. Estuarine Hazard Design Requirements
All development or activities must be designed and constructed such that they will
not increase the level of risk from estuarine processes for any people, assets or
infrastructure in surrounding properties; they will not adversely affect estuarine
processes; they will not be adversely affected by estuarine processes.

Reason: To minimise potential hazards associated with development in an
estuarine habitat.

14. Compliance with Estuarine Risk Management Report
The development is to comply with all recommendations of the approved
Estuarine Risk Report and Opinion prepared by Cardno (NSW/ACT) Pty. Ltd.,
now Stantec dated 26 September 2022 and these recommendations are to be
incorporated into construction plans.

Reason: To minimise potential hazards associated with development in an
estuarine habitat.

15. Structural Engineering for Estuarine Risk
Structural engineering design for the development shall be prepared, with input
as necessary from a chartered professional engineer with coastal engineering as
a core competency, to ensure that for its design life (30 years as justified and
accepted by Council) the development is able to withstand the wave impact
forces and loadings identified in the approved Estuarine Risk Report & Opinion
prepared by Cardno NSW/ACT Pty. Ltd., now Stantec dated 26 September 2022.

Note: The potential for component fatigue (wear and tear) should be recognised
for the less severe, but more frequent, wave impact loadings.
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Reason: To ensure structural engineering is prepared by an appropriately
qualified professional

16. Engineers Certification of Plans
The structural design and specification shall be prepared by and each plan/sheet
signed by, a registered professional civil or structural engineer with chartered
professional status (CP Eng) who has an appropriate level of professional
indemnity insurance and shall be submitted to the Certifier prior to the release of
the Construction Certificate.

Reason: To ensure structural engineering design is prepared and certified by an
appropriately qualified professional

17. Lawful Authority to use and occupy Crown Land or Waterway

An executed licence agreement from the relevant NSW government agency
governing the use and occupation of Crown land is required to be obtained prior
to the issue of a construction certificate.

Reason: To ensure that lawful authority under the Crown Land Management Act
2016 to use and occupy Crown land or waterway is obtained before construction
commences.

DURING BUILDING WORK

18. DPI Fisheries General Terms of Approval
Works must be undertaken in accordance with the following DPI Fisheries General
Terms of Approval:
a. The proponent must apply for and obtain a Part 7 permit for dredging and
reclamation under the FM Act from DPI Fisheries prior to any works on site.
Permit application forms are available from the DPI Fisheries website at:
https://www.dpi.nsw.gov.au/fishing/habitat/help/permit; and

b. Environmental safeguards (silt curtains, booms etc.) are to be used during
construction to ensure that there is no escape of turbid plumes into the
aquatic environment. Turbid plumes have the potential to smother aquaitc
vegetation and have a deleterious effect on benthic organisms.

Reason: To ensure the work is carried out in accordance with the determination and
statutory requirements of the DPI Fisheries.

19. Site Filling — Virgin Excavated Natura Material (VENM)
Where site fill material is necessary, fill materials must:

a. Be Virgin Excavated Natural Material (VENM) only, as defined in: The
Protection of the Environment Operations Act 1997

b. Be free of slag, hazardous, contaminated, putrescibles, toxic or radioactive
excavated material and soil, rock or similar material. Putrescibles and non-
putrescibles solid waste (including demolition material) is not permitted.

c. The Applicant shall provide certification by a N.A.T.A. approved laboratory to
the Principal Certifier for approval prior to importation of material.
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Reason: To ensure protection of the natural environment.

2) Geotechnical Requirements
All recommendations (if any) included in the Geotechnical Report referenced in
Condition 1 of this consent are required to be complied with during works.

Reason: To ensure geotechnical risk is mitigated appropriately.

3) Installation and Maintenance of Sediment Control
Prior to any works commencing on site, including demolition, sediment and
erosion controls must be installed in accordance with Landcom’s ‘Managing Urban
Stormwater: Soils and Construction’ (2004). Techniques used for erosion and
sediment control on site are to be adequately maintained and monitored at all
times, particularly after periods of rain, and shall remain in proper operation until
all development activities have been completed and the site is sufficiently
stabilised with vegetation.

Reason: To protect the surrounding environment from the effects of sedimentation
and erosion from the site.

20. Stockpiling of Materials
During construction, all material associated with works is to be contained at source,
covered and must be within the construction area. All material is to be removed off
site and disposed of according to local regulations. The property is to be kept clean
and any building debris removed as frequently as required to ensure no debris
enters receiving waters.

Reason: To ensure pollution control measures are effective to protect the aquatic
habitats within receiving waters throughout the construction period.

BEFORE ISSUE OF THE OCCUPATION CERTIFICATE

21. Geotechnical Certification Prior to Occupation Certificate
The Applicant is to submit the completed Form 3 of the Geotechnical Risk
Management Policy (Appendix 5 of P21 DCP) to the Principal Certifier prior to
issue of the Occupation Certificate.

Reason: To ensure geotechnical risk is mitigated appropriately.
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