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11 May 2021

The General Manager
Northern Beaches Council
725 Pittwater Road

DEE WHY NSW 2099

Dear Sir/Madam,

90 Griffiths Street, Fairlight
Clause 4.6: Exceptions to Development Standards
Floor Space Ratio (Clause 4.4) — Manly Local Environmental Plan 2013

1. Introduction

Clause 4.4 of Manly Local Environmental Plan (MLEP) 2013 relates to the maximum floor space ratio
(FSR) requirements and states that “the maximum floor space ratio for a building on any land is not to
exceed the floor space ratio shown for the land on the Floor Space Ratio Map”. The Floor Space Ratio

map stipulates that the maximum FSR for 90 Griffiths Street, Fairlight is 0.6:1.

The architectural plans submitted with the Development Application 2021/75 at 90 Griffiths Street,
Fairlight for the “Alterations and additions to a dwelling house including a swimming pool” indicate that
the proposed development has a Gross Floor Area (GFA) of 339.8 square metres, and a subsequent
floor space ratio (FSR) of 0.638:1, resulting in a 6.33% variation to the development standard and

non-compliance of 20.48m?2.

The proposal is of a reasonable scale and provides a high quality and durable dwelling house
development which assists to meet the high demand for additional and functional housing in the
Fairlight locality. The development is commensurate in scale and character with other properties in
the streetscape, measuring only two storeys at any point and complying with the maximum building
height prescribed for the site. The variation results in the substantial increase in amenity for the
subject site without producing any adverse impacts on the privacy, views, solar access and overall

amenity of surrounding properties.
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2. Clause 4.6

An application to vary a development standard can be made under Clause 4.6 of MLEP 2013.

The objectives of Clause 4.6 are as follows:

(a) to provide an appropriate degree of flexibility in applying certain development standards to
particular development,
(b) to achieve better outcomes for and from development by allowing flexibility in particular

circumstances.

Clause 4.6(3) specifies that:

Development consent must not be granted for development that contravenes a development
standard unless the consent authority has considered a written request from the applicant that seeks

to justify the contravention of the development standard by demonstrating:

(a) that compliance with the development standard is unreasonable or unnecessary in the
circumstances of the case, and

(b) that there are sufficient environmental planning grounds to justify contravening the development
standard.

Clause 4.6(4) specifies that:

Development consent must not be granted for development that contravenes a development

standard unless:

(a) the consent authority is satisfied that:
(i) the applicant’s written request has adequately addressed the matters required to be

demonstrated by subclause (3), and
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(ii) the proposed development will be in the public interest because it is consistent with the
objectives of the particular standard and the objectives for development within the zone in

which the development is proposed to be carried out, and
(b) the concurrence of the Secretary has been obtained.

These matters are considered below.

3. Justification of proposed variance

Samadi v Council of the City of Sydney [2014] NSWLEC 1199 provides jurisdictional guidance on

the assessment of variations under Clause 4.6.

Paragraph 27 of the judgement states:

‘Clause 4.6 of LEP 2013 imposes four preconditions on the Court in exercising the power to
grant consent to the proposed development. The first precondition (and not necessarily in the
order in cl 4.6) requires the Court to be satisfied that the proposed development will be
consistent with the objectives of the zone (cl 4.6(4)(a)(ii)). The second precondition requires the
Court to be satisfied that the proposed development will be consistent with the objectives of the
standard in question (cl 4.6(4)(a)(ii)). The third precondition requires the Court to consider a
written request that demonstrates that compliance with the development standard is
unreasonable or unnecessary in the circumstances of the case and with the Court finding that
the matters required to be demonstrated have been adequately addressed (cl 4.6(3)(a) and cl
4.6(4)(a)(i)). The fourth precondition requires the Court to consider a written request that
demonstrates that there are sufficient environmental planning grounds to justify contravening
the development standard and with the Court finding that the matters required to be
demonstrated have been adequately addressed (cl 4.6(3)(b) and cl 4.6(4)(a)(i)).’

4. Precondition 1 — Consistency with zone objectives

The land is located in the R1 — General Residential zone under the Manly Local Environmental
Plan 2013.


mailto:info@coronaprojects.com.au

h Corona Projects

ABN: 33 122 390 023

Suite 106, L1, 35 Spring Street, Bondi Junction, 2022
PO Box 1749 Bondi Junction NSW 1355

Ph: 0419 438 956

Email: info@coronaprojects.com.au

The objectives of the zone are:

» To provide for the housing needs of the community.

» To provide for a variety of housing types and densities.

» To enable other land uses that provide facilities or services to meet the day to day needs of
residents

The development is compatible with the zone objectives as it will increase the internal floor space of
the existing dwelling to create a high-quality family home, aiding to meet the growing needs for
additional and functional housing in the Fairlight and wider Northern Beaches area. Other land uses

are not prevented from occurring on neighbouring sites to meet the day to day needs of residents.

The variation to the floor space ratio does not render the development incompatible with the zone
objectives, in accordance with the approach of the former Chief Judge, Justice Pearlman in Schaffer
Corporation v Hawkesbury City Council (1992) 77 LGRA 21, in Paragraph [27]:

‘The guiding principle, then, is that a development will be generally consistent with the
objectives, if it is not antipathetic to them. It is not necessary to show that the development

promotes or is ancillary to those objectives, nor even that it is compatible.’

5. Precondition 2 — Consistency with the objectives of the standard

The objectives of the floor space ratio controls as specified in Clause 4.4 are:

(a) to ensure the bulk and scale of development is consistent with the existing and desired streetscape
character,

(b) to control building density and bulk in relation to a site area to ensure that development does not
obscure important landscape and townscape features,

(c) to maintain an appropriate visual relationship between new development and the existing character
and landscape of the area,

(d) to minimise adverse environmental impacts on the use or enjoyment of adjoining land and the public

domain,
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(e) to provide for the viability of business zones and encourage the development, expansion and
diversity of business activities that will contribute to economic growth, the retention of local services and

employment opportunities in local centres.

The variation is supportable in relation to the aforementioned objectives.

Objectives (a) and (b) — The FSR and building height development standards together set the
parameters for the scale and density of development and its resultant impact on the streetscape
and surrounding developments. The building height of the site does not exceed the permissible
maximum prescribed by the MLEP 2013, and the proposed design is of a reasonable scale with

articulatory details mitigating any bulk impact.

The proposed 6.33% variation from the maximum FSR is minor in comparison to nearby sites. The
below table demonstrates that properties within the same locality who exceed their maximum FSR,
as stipulated by Clause 4.4 of the MLEP 2013. This highlights that the area is characterised by

similar densities to that of the proposal.

Site address Extent of Variation from Maximum FSR
8 Griffiths Street, FAIRLIGHT 5.2%
15 Griffiths Street FAIRLIGHT 19.5%
42 Rosedale Avenue FAIRLIGHT 4%

1/ 17 Francis Street FAIRLIGHT 10%
64 Fairlight Street FAIRLIGHT 16.6%
10 Cecil Street FAIRLIGHT 4.25%
27 Francis Street FAIRLIGHT 9.25%
7 Jamieson Avenue FAIRLIGHT 13.3%
12 Rosedale Avenue FAIRLIGHT 14.05%
25 Crescent Street FAIRLIGHT 23.3%
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59 Fairlight Street FAIRLIGHT 21.9%

Table 1 — Nearby properties with approved maximum FSR variation. Information derived from the

Planning Register (2017 — 2020) available on Northern Beaches Council’s website.

Objective (c) — The proposed new works are differentiated from the existing by their modern
finishes. The landscaped character of the area is retained, as trees along the front boundary are
retained.

Objective (d) — The development results in no unreasonable adverse impacts on adjoining
properties given its “stepped” design which follows the landscape. The development does not
impact any neighbouring residential developments in relation to solar access or privacy. There is
no view loss impact. Subsequently the development does not detract from the desired future

character of the locality, nor the use or enjoyment of adjoining land and the public domain.

Objective (e) — Whilst the proposal does not concern any commercial development, it is does not

prevent it from occurring on neighbouring sites or the wider locality.

6. Precondition 3 — To consider a written request that demonstrates that compliance with the

development standards is unreasonable or unnecessary in the circumstance of the case.

Wehbe vs Pittwater Council [2007] NSWLEC 827 establishes the five-part test for determining whether
strict compliance with the development standard is deemed unnecessary or unreasonable. These five
ways have recently been re-emphasised in the Four2Give Pty Ltd v Ashfield Council [2015] NSELEC
1009 cases, by Commissioner Morris in Mecone Pty Limited v Manly Council [2015] NSWLEC 1312
and by Commissioner Tuor in Moskovich v Manly Council [2016] NSWLEC 1015. This approach has
recently been upheld in the case of Micaul Holdings Pty Limited v Randwick City Council [2015]
NSWLEC 1386. An appeal on a point of law against this decision by Randwick Council was dismissed
by Commissioner Morris on 19 February 2016: Randwick City Council v Micaul Holdings Pty Ltd [2016]
NSWLEC 7.
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In the decision of Wehbe vs Pittwater Council, Preston CJ established the five ways in which an

objection has been well founded and that approval of the objection may be consistent with the aims of

the policy:

‘the objectives of the development standard are achieved notwithstanding non-compliance with
the standard,;

the underlying objective or purpose is not relevant to the development with the consequence
that compliance is unnecessary;

the underlying objective or purpose would be defeated or thwarted if compliance was required
with the consequence that compliance is unreasonable;

the development standard has been virtually abandoned or destroyed by the Council’'s own
actions in granting consents departing from the standard and hence compliance with the
standard is unnecessary and unreasonable; and

the zoning of particular land was unreasonable or inappropriate so that a development standard
appropriate for that zoning was also unreasonable or unnecessary as it applied to that land and

that compliance with the standard in that case would also be unreasonable or unnecessary.’

It is noted that each ‘test’ offers a potential way of demonstrating that compliance is unnecessary or

unreasonable in each case. Therefore, not all tests need to be met.

Test

Comment

1. The objectives of the development standard
are achieved notwithstanding non-compliance
with the standard

Yes — The development meets the objectives of
the development standard demonstrated in part

5 of this document.

2. The underlying objective or purpose is not

relevant to the development with the

consequence that compliance is unnecessary

Not applicable — The purpose of the standard is

relevant.

3. The underlying objective or purpose would be
defeated or thwarted if compliance was required
with

the consequence that compliance is

unreasonable

Not applicable — Compliance does not defeat

the underlying object of the standard

development; however, compliance would

prevent the approval of an otherwise supportable

development and prevent the site to better meet
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the zoning objectives as discussed in part 4 of

this document.

4. The development standard has been virtually
abandoned or destroyed by the Council’'s own

actions in granting consents departing from the

Not applicable — the development standards of
FSR cover a wide area and whilst they are not

appropriate to this site, they are appropriate to

standard and hence compliance with the | other sites elsewhere in the locality. There are

standard is unnecessary and unreasonable numerous instances where consents departing
from the standard have been approved and
others where the standards have been upheld.
This is more an indication of the
inappropriateness of particular standards to
some sites rather than a comment on Council’s
actions.

5. The zoning of particular land was | Not applicable — The zoning of the site is not

unreasonable or inappropriate so that a | considered to be inappropriate.

development standard appropriate for that

zoning was also unreasonable or unnecessary
as it applied to that land and that compliance with
the standard in that case would also be

unreasonable or unnecessary.’

Application of the above tests thus demonstrate that strict numerical compliance is unreasonable and
unnecessary for this proposal. The proposal satisfies the zone and development standard objectives
and therefore strict compliance with the standard is not required in order to achieve compliance with

the objectives.

Strict compliance would result in an inflexible application of policy. It does not serve any purpose that
should outweigh the positive outcomes of the development and therefore a better planning outcome

overall.

The proposed development is consistent with the provisions of orderly and economic development of

land, in that it proposes to provide additional housing and family space in a manner which meets the
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objectives of applicable controls. The dwelling house alterations and additions development over its
economic life is consistent with the promotion and coordination of the orderly use and development of

land.

8. Precondition 4 — To consider a written request that demonstrates that there are sufficient
environmental planning grounds to justify contravening the development standard and with the
Court [or consent authority] finding that the matters required to be demonstrated have been

adequately addressed

This report is the written request demonstrating that there are sufficient environmental planning grounds

to justify deviation from the development standard.

The development has been designed to complement the existing scale and character of surrounding
development. The height and building envelope of the building is compliant with the objectives behind
all applicable LEP and DCP controls. The proposal does not seek to alter the existing height of the
existing building any further. Existing front setback trees and landscaping will continue to visually
dominate the site when viewed from the street, rendering the works visually subservient in nature
behind. Furthermore, the proposal does not result in adverse amenity impacts on adjoining properties

in the way of bulk impact, shadow impact or privacy loss.

The above is considered to represent sufficient environmental planning grounds to justify the
contravention of the development standard. It has been demonstrated that compliance with the
development standard is unreasonable or unnecessary in the circumstances of this case, and thus the

resultant development will be in the public interest.

9. Conclusion

The proposal seeks a variation to the floor space ratio development standard prescribed in Clause 4.4

of Manly Local Environmental Plan 2013.

This submission is considered to adequately address the matters required by Clause 4.6. The proposal
meets the assessment criteria set out in Clause 4.6 (3) (a) and (b) and (4) (a). As demonstrated, strict

compliance with the prescribed floor space ratio development standard is unreasonable and
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unnecessary in the circumstances of the case. The proposal is in the public interest because it is
consistent with the objectives of the R1 - General Residential zone and the objectives for Floor Space

Ratio standard. There are thus sufficient environmental planning grounds to justify the non-compliance.

Emma Rogerson
Town Planner
Master of Urbanism (Urban and Regional Planning) (USYD)

Bachelor of Architecture and Environments (USYD)
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