
   SUBJECT:  Rezoning of 23B Macpherson Street, Warriewood  Meeting: Council Meeting Date: 9 November 20009   STRATEGY: Land Use & Development  ACTION: Coordinate land use planning component of land release   PURPOSE OF REPORT The purpose of this report is to inform Council of the outcomes of the public exhibition of the proposed amendment to Pittwater LEP via a Planning Proposal, to permit a retail facility (Neighbourhood Shop and restaurant) on the subject site.  This report seeks Council’s endorsement to proceed with the amendment and request the Minister to prepare and make the LEP.  1.0 BACKGROUND 1.1 The Ingleside/Warriewood Urban Land Release Area Demographic and Facility/Service Needs Studies (December 1994) the subsequent 1997 Warriewood Valley Urban Land Release Draft Planning Framework, the 1999 Warriewood Valley Roads Masterplan (Jamieson Foley P/L), Warriewood Valley land Release DCP29 and its successor Pittwater  DCP 21, identified the potential for limited scale retail facility that provides convenience to the incoming population of Warriewood Valley.  The DCPs specifically nominated the junction of Garden and Macpherson Streets, as the preferred location. It was envisaged that a retail facility can also act as a social hub for the new community (to be known as the Focal Neighbourhood Centre). The junction of the Macpherson Street-Garden Street is spatially central to the residential and commercial/industrial areas and school in Warriewood Valley.  This intention and a development control relating to anticipated floor space, is expressed in the development controls within 21 DCP (being control C6.15 Warriewood Valley Focal Neighbourhood Centre). 1.2 The only site at the junction of Macpherson and Garden Streets where developers/owners presented to Council for adoption, a “Focal Neighbourhood Centre” as part of the overall development, is within Sector 8 (containing 23B Macpherson Street). 23B Macpherson Street is located at the south-western corner of the intersection in Sector 8.  Consistent with the adopted Masterplan for Sector 8, the majority of the rezoned land in Sector 8 has been developed as medium density residential with the exception of the subject site. 1.3 As a result of a development enquiry, Council officers received legal opinion which placed uncertainty as to whether a “Focal Neighbourhood Centre” could be construed as “associated community and urban infrastructure” and may not be permitted in the 2(f) zone. This ambiguity was not Council’s intention as a “limited in scale”, “Focal Neighbourhood Centre” had been planned for as part of the Warriewood Valley Land Release for many years in the vicinity of the Macpherson Street-Garden Street intersection. In order to overcome the ambiguity, it was recommended to Council at its meeting of 20 July 2009, to proceed to amend the LEP in relation to the site to expressly permit the “Focal Neighbourhood Centre”, in accordance with Council’s original planning for Warriewood Valley. 



Report to Council for meeting to be held on 9 November 2009                                                                                 Page 2  1.4 Accordingly, at its meeting of 20 July 2009, the Planning an Integrated Built Environment Committee considered a report to progress a site-specific amendment.  The Committee resolved (inter alia) as follows: “1. That Council endorse progression of the statutory rezoning process to permit a retail facility development on 23B Macpherson Street, Warriewood, as set out in Attachment 4… 2. That the outcomes of the community consultation process be reported to Council… 3 That Council reaffirm its commitment to ensuring that any development of the site achieves the design objectives for Warriewood Valley, including preservation of Creekline Corridor environments, maintaining high quality streetscape appearances, encouraging buildings which do not dominate the character of the area by way of the height, bulk or scale, encourage pedestrian use and achieve a high level of amenity for the Warriewood Valley Urban Land Release Area. 4. That it be emphasised that the progression of the amending LEP does not fetter Council’s obligation to objectively consider the suitability of any future development application, including but not limited to the retail floor space, car parking, traffic generation and general amenity issues.” On 21 July 2009, the proposed amendment in the form of an amending LEP/Planning Proposal was forwarded to the Department of Planning (DoP) seeking approval to proceed and exhibit via a “Gateway Determination” in accordance with the recently introduced changes to Part 3 of the Environmental Planning and Assessment Act. 1.5 On 24 July 2009, Development Application (N0283/09) was lodged seeking approval for subdivision, and construction of a supermarket, specialty shops, car parking, caretaker’s dwelling and an area of creekline corridor to be dedicated to Council.  The Development Application, being an Integrated Application to be determined by the Joint Regional Planning Panel, was placed on exhibition on 6 August 2009 ahead of the amending LEP/Planning Proposal process.  The application was lodged with legal opinion, advising the applicant that the proposal is permissible with consent under the 2(f) zone as “associated community infrastructure” irrespective of Council’s concern as to permissibility and the decision to seek clarity in permissibility through the amending LEP/Planning Proposal process. The merit of this Development Application including the permissibility of the proposal is subject to a separate assessment by Council officers and determination by the Joint Regional Planning Panel and is not part of the considerations for the amending LEP/Planning Proposal the subject of this report. 1.6 On 10 August 2009, the Director General of the Department (DoP) issued the “Gateway Determination” approving the initiation of the amending LEP process and directed Council to exhibit the Planning Proposal for 14 days. The amending LEP/Planning Proposal is to permit a “Focal Neighbourhood Centre” to comprise of a “neighbourhood shop” and “restaurant” as additional permissible uses applying only to 23B Macpherson Street, Warriewood, consistent with the Masterplan.  The following definitions are proposed to apply to the site: “neighbourhood shop means retail premises used for the purposes of selling small daily convenience goods such as foodstuffs, personal care products, newspapers and the like, to provide for the day-to-day needs of people who live or work in the local area and may include ancillary services such as a post office, bank or dry cleaning, but does not include restricted premises.” 



Report to Council for meeting to be held on 9 November 2009                                                                                 Page 3  “restaurant means a building or place, the principal purpose of which is the provision of food or beverages to people for consumption on the premises and that may also provide takeaway meals and beverages.” 1.7      The amending LEP/Planning Proposal was publicly exhibited from 19 August to 2 September 2009.  Letters were sent to all property owners within a 400m radius of the subject site, as well as the Warriewood Valley Rezoning Association and the owners of Warriewood Square.  An advertisement of the Planning Proposal was placed in the Manly Daily. 1.8 Subsequent to Council’s decision to proceed with the amending LEP/Planning Proposal and the lodgement of DA N0283/09, the applicant for the DA submitted further legal advice from Mr Malcolm Craig QC to the effect that a retail facility could be construed as “associated community infrastructure”. Council’s solicitors then responded to this advice, acknowledging that it would be reasonable for a consent authority to rely on the reasoning of Mr Craig QC and determine a retail facility is permissible in the Residential 2(f) zone. 2.0  ISSUES  2.1   Permissibility and need for progressing the Amending LEP /Planning Proposal  The Council resolved to commence the process to amend the LEP to overcome the ambiguity, evident at the time through legal advice, as to whether a "Focal Neighbourhood Centre" was permissible in the Residential 2(f) zone. For a long period through the preliminary studies and planning documents associated with the valley's urban release, there was a clear intention to accommodate a “Focal Neighbourhood Centre".  The Council took the opportunity in seeking to clarify the permissibility (consistent with the sites Masterplan)  to also introduce terminology and definitions from the State Government "Standard Template LEP", Metropolitan Strategy ,and the North-East Sub-Regional Strategy (Manly, Warringah and Pittwater area).  In this regard, the introduction of the definition of a "Neighbourhood shop" (a “Standard Template “definition) provides a clearer description of the anticipated and planned for extent of retailing, i.e."... for the purposes of selling small daily convenience goods....".  Likewise, the term "Neighbourhood Centre" used in the amending LEP/Planning proposal, is a term used in the Metropolitan Strategy (Page 130 and 302) which states:-  "A Neighbourhood Centre is a small group of shops that you can walk to and buy daily needs such as milk and the newspaper. Examples are any street with a corner shop. Neighbourhood shops, as well as larger centres, should have a public transport focal point to link it with other centres....Neighbourhood Centres should have childcare centres, schools and other compatible activities located close together and have some medium density housing, mainly townhouses and villas in the immediate area to add vitality, safety and create a sense of place..."  The North-East Sub-Region Strategy (page 34) states :-  "There is a spread of Village Centres .....Those include....Newport, Avalon and the stand alone shopping centre at Warriewood Square...These centres are served by a fine-grain network of Smaller Villages and Neighbourhood Centres which generally have a small strip or group of shops servicing daily shopping needs."  Therefore, even if there is no need to clarify the permissibility of the use within the Residential 2(f) zone based on legal advice, the progression of the amending LEP/Planning Proposal is an important step in clarifying and defining the future form and extent of retail development in the Valley. 



Report to Council for meeting to be held on 9 November 2009                                                                                 Page 4   2.2 Exhibition Period 2.2.1 55 letters were received during the exhibition, comprising 35 individual letters and 16 “form” letters objecting to the Planning Proposal, and 4 individual letters in support.  A letter has also been received from Mr Robert Stokes, MP of Pittwater. A petition containing 621 signatures was also received objecting to the rezoning “to allow another major supermarket and retail space in Warriewood.” Of the 49 letters objecting to the rezoning, 31 expressly stated a preference for a smaller size/scale retail facility, and not as proposed by the current DA (N0283/09). All of the submissions have been separately given to Councillors. 2.2.2 The issues raised are as follows: (a) Definition of “neighbourhood shops” resulting in regional shops (wider range of shops), scale and size of development as detailed in the subsequent DA (N0283/09), affects viability of existing retailers; (b) Planning Proposal places too much significance on the Retail Demand Assessment prepared on behalf of the proponent, and not independent; (c) Rezoning inconsistent with 2(f) zoning of the land (ignores residential requirement of the 2(f) zone); (d) Allowing “restaurants” will allow small bars; (e) Existing nursery operation was previously advised by Council officers that they are unable to expand their retail operations; (f) Council having a vested interest in the land (dedication of rear portion of the land, known in the DA as “Lot 1”); (g) Rezoning should be amended to include other constraints on the land, such as 50m buffer zone, parking provisions for customers and employees, noise levels, operational matters, traffic/road construction etc; (h) Concerned with existing road conditions including on-street parking; (i) Increased traffic, pollution, noise, lighting and amenity impacts, affects property values; 2.2.3 Eight submissions were received after close of exhibition up to 7 September 2009, including two letters supporting the amending LEP/Planning Proposal.  A petition containing seven signatures was received objecting to the amending LEP/Planning Proposal. Another petition containing 100 signatures was received stating “Local Shops YES, Large Supermarket NO”. Six letters objecting to the Planning Proposal raised the following additional issues: (j) Concern for “Council’s seemly positive attitude towards this totally unnecessary development." (k) Rezoning should not nominate a site, but the size of the retailing. 



Report to Council for meeting to be held on 9 November 2009                                                                                 Page 5   2.3 Comments to Issues Raised in Submissions 2.3.1 Definition of “neighbourhood shops” - scale and size of retail activity (widening the range of shops) The majority of the submissions raised concerns to the scale/size of the development as a consequence of the exhibition of the DA (N0283/09).  Council, in considering whether to proceed with the amending LEP/Planning Proposal, cannot consider details of the DA in terms of proposed floor space, bulk and scale of development etc. In saying this, it must be clear however, that the initiation of and completion of the amendment to LEP via the Planning Proposal process was not to facilitate the development proposed within DA N0283/09.The amendment was to overcome the question of permissibility of a retail facility on this site and to provide guidance as to Council’s expectations of the nature of development on the site, i.e. a  “neighbourhood shop” and “restaurant”. The proposed amendment to the LEP seeks to reinforce Council’s original planning intentions for a “Focal Neighbourhood Centre” at this location that may not have been able to be realised due to the uncertainty surrounding its permissibility.  By initiating the amendment to the LEP, Council seeks to ensure that the “Focal Neighbourhood Centre” is permissible (with consent) on 23B Macpherson Street, being within the only Sector that through its Masterplan,  pre-planned for a retail facility. The proposed amendment via the Planning Proposal sought to facilitate a limited  scale Neighbourhood Centre, containing a “neighbourhood shop” and ”restaurant” that provides retail convenience for the incoming population of Warriewood Valley. The definition of “neighbourhood shop” (see below) was specifically proposed in the amending LEP/Planning Proposal to differentiate from a broader range of retail opportunities provided under the definition of  “shop”. The definition states:- “neighbourhood shop means retail premises used for the purposes of selling small daily convenience goods such as foodstuffs, personal care products, newspapers and the like, to provide the day-to-day needs of people who live or work in the local area, and may include ancillary services such as a post office, bank or dry cleaning, but does not include restricted premises.” The amending LEP/Planning Proposal does not specify a maximum retail floor space, given this already exists in the Pittwater 21 DCP and is reinforced by the pre-planning of the Valley release, and the description of “centres” in the retail hierarchy of the Metropolitan Strategy, North-Eastern Sub-Regional Strategy and the Draft Centres policy. Nonetheless, issues relating to scale and size of the proposed development including impact on existing retailers, will be considered on merit as part of the development assessment process for the exhibited DA. 2.3.2 Retail Demand Assessment, prepared on behalf of the proponent Concerns are raised to the Retail Demand Assessment accompanying the exhibited Planning Proposal, in terms of its lack of independence (as it was prepared for the proponent) and retail floor space requirements. The Warriewood Valley Retail Demand Assessment (March 2009) by Hill PDA, was prepared on behalf of the proponent.  This study accompanied the applicant’s Planning Proposal. 



Report to Council for meeting to be held on 9 November 2009                                                                                 Page 6   In 2006, Council commissioned Hill PDA to test whether the development of a retail facility envisaged in the DCP and supporting strategic documents, was sustainable at the junction of Macpherson and Garden Street, given the underlying retail demand (copy of 2006 Hill PDA report is in attachment 3). Hill PDA (as mentioned in the exhibited Planning Proposal) concluded there was current demand (2006) for a supermarket (of 800m2) and 371m2 of specialty retail floor space, based on the 2001 Census.             The Hill PDA 2009 study for the applicant provides an assessment of the total level of retail expenditure and associated demand for retail floor space generated within the Valley within the context of “commercial viability” of the applicant’s project. Hill PDA differentiated between the two studies by letter dated 9 September 2009, in which they state (inter alia):-             “Rather than assess the viability of a small centre (which the proponent had found to be non viable in commercial terms), the Study sought to determine whether there would be sufficient demand for a commercially viable larger centre (3,950sqm centre) and whether this would have an adverse economic impact to the function of surrounding centres”. It is worth noting that the amending LEP/Planning Proposal has used the 2009 Hill PDA study to explain there is still demand for retail floor space in Warriewood Valley, which can be accommodated as “neighbourhood shop” and “restaurant” that in turn, would facilitate the development of the Warriewood Valley Focal Neighbourhood Centre.  Additionally, Section C3 of the amending LEP/Planning Proposal reiterates “it is limited to the subject site to which the site areas and other constraints will be the determining factors in limiting floor space capability of the development”. 2.3.3 Rezoning ignores residential requirement under the 2(f) zone This issue relates to the residential requirement for this site.  This site will continue to be zoned 2(f) which already permits with development consent “Residential buildings; associated community and urban infrastructure.” The amending LEP/Planning Proposal intends to permit, as additional uses specifically for 23B Macpherson Street, “neighbourhood shop” and ‘”restaurant” in order to facilitate the development of a “Focal Neighbourhood Centre”, overcome any ambiguity as to permissibility (and hence any challenge from any party) and reinforce the Sector 8 Masterplan. This Masterplan proposed a “neighbourhood centre” and residential development for the greater part of Sector 8 and within the near curtilage of the proposed “neighbourhood centre”. This issue is partly raised in relation to the DA and would be addressed as part of that process. 2.3.4 Restaurants will allow small bars Concern is raised that the definition of “restaurants” will also permit bars, which is correct.  Any future “restaurants” however, will be subject to appropriate applications under the relevant legislation and assessed on merit. 2.3.5 Existing Nursery Operations – desire to expand retail operations A submission was received from Flower Power objecting to the Planning Proposal on the grounds that their existing operation (at 22 Macpherson Street) provides some retailing and expressed their desire to expand the retail offering on their site. 



Report to Council for meeting to be held on 9 November 2009                                                                                 Page 7  22 Macpherson Street is on the north-eastern corner of Macpherson Street-Garden Street intersection, and is at the junction of Macpherson and Garden Streets where a “Focal Neighbourhood Centre” is considered appropriate. However, the  Masterplan for Sector 3 accompanying the rezoning of the site to Residential 2(f), did not indicate the Focal Neighbourhood Centre being developed on 22 Macpherson Street. Conversely, the  Masterplan for Sector 8 does show an indicative Focal Neighbourhood Centre on 23B Macpherson Street. Council officers have, over recent years, discussed the “Focal Neighbourhood Centre” with both owners (of the nursery site and 23B Macpherson Street). Only the Masterplan for Sector 8 (including 23b Macpherson) responded with a retail facility being planned and subsequently, the new and current owners of 23B Macpherson Street have proceeded with a development concept for a retail facility. 2.3.6 Council has vested interest in land A submission raised concern that the DA will result in the rear portion of the land being dedicated to Council and has questioned the governance of the rezoning process, as Council has a vested interest in land, comparing it to Gwandalan Summerland Point Action Group Inc v. Minister for Planning [2009] NSWLEC 140.  In Gwandalan, J Lloyd calls into question the agreement between the then Minister for Planning and the developer (via a Memorandum of Understanding) resulting in bias being afforded to the rezoning and residential development at Catherine Hill Bay. The Warriewood Valley Section 94 Contributions Plan facilitates timely delivery of infrastructure in the Valley, including land for multi-functional creekline corridor (this land is bought or credit offset to the developer under Section 94).  The Section 94 Plan was prepared in accordance with the Environmental Planning and Assessment Act 1979, and provides planning nexus between the infrastructure needs resulting from new development. The Section 94 contribution, unlike the (Gwandalan) Memorandum of Understanding, is only imposed as condition if the Development Application is approved. There is no agreement between the owners and Council, and the creekline land is costed in the Section 94 Plan. 2.3.7 Rezoning should include other criteria A suggestion was made that additional criteria should be included in the rezoning of this site, such as the 50m buffer zone, parking provisions for customers and employees, setting a noise level criteria and requirements for road construction, including traffic management at the corner of Macpherson Street-Garden Street. The provisions of Pittwater 21 DCP will continue to apply to this site, regardless of the rezoning process. The DCP stipulates requirements, among others, regarding the 50m buffer zone and off-street parking for any non-residential developments.  Part of the assessment criteria for the DA involves acoustic amenity and assessment of noise levels in accordance with the Environmental Protection Authority policy guidelines.  Additionally, impacts on access and traffic generation resulting from the proposal are part of the development assessment process, where it will consider any requirements for road construction including appropriate access/ traffic management facilities. 2.3.8 Additional issues raised after exhibition period (up to 7 September 2009) Council, in initiating the amending LEP/ Planning Proposal, has received criticism such as “Council’s seemingly positive attitude towards this totally unnnecessary development.”   



Report to Council for meeting to be held on 9 November 2009                                                                                 Page 8  As mentioned earlier in this report, Council proceeded with the amending LEP/Planning Proposal to remove the permissibility ambiguity and expressly permit a “neighbourhood shop” and “restaurant” on the subject site, as a reflection of the long term planning for the Valley. A suggestion was made that the rezoning should not nominate a site, rather nominating the size.  The planning for Warriewood Valley had indicated a preferred site for the Focal Neighbourhood Centre with limited retailing as 23B Macpherson Street, Warriewood. The amending LEP/ Planning Proposal confirms the original planning intent for the Warriewood Valley Focal Neighbourhood Centre by: (a) identifying 23B Macpherson Street as the site where a “neighbourhood shop” and “restaurant” would be permitted in Warriewood Valley to facilitate the development of the Focal Neighbourhood Centre on the site; and (b) introducing the definition of “neighbourhood shop” which seeks to facilitate the range of retail offering consistent with the pre-planning of the Valley. 2.4 Response in relation to climate change 2.4.1 Council’s Planning and Integrated Built Environment Committee, in resolving to progress the statutory rezoning process, also resolved as follows: “5. That during the exhibition period, Council staff assess the proposed additional uses on this particular site with a view to determining if there are any adverse impacts as a result of climate change which need to be specifically addressed in any such development of the site, or any such factors which would constrain the development potential of the site, such as to impact on the viability of the additional proposed uses which might result from the proposed rezoning.” 2.4.2    The proposed additional uses are “neighbourhood shop” and “restaurant”. 2.4.3   The development of sectors or major landholdings in the Valley has required the submission of a water management report with the Development Application.  Recent applications have, in their water management report, addressed climate change and this approach is now consistent in its application. The recently adopted Pittwater 21 DCP (Amendment 5) introduced a Climate Change Control (being control B3.23) applying to Warriewood Valley Release Area.  This would continue to apply to this site, including all other controls under Pittwater 21 DCP and Pittwater LEP, regardless of this rezoning process. 2.5       Minor Change to the Exhibited Planning Proposal 2.5.1   Minor changes are proposed to the exhibited Planning Proposal to specifically state: 
• there is no requirement to consult State or Commonwealth authorities, and 
• the 14 days exhibition period, as directed in the Gateway Determination issued by the Department on 10 August 2009.  With the exception of this minor change, no other changes have been made or recommended to the Planning Proposal.  



Report to Council for meeting to be held on 9 November 2009                                                                                 Page 9   3.0    FORWARD PATH 3.1      If Council agrees with the recommendation, a request will be made to the Department of Planning to prepare (the legal drafting of the planning instrument) and make a Local Environment Plan in accordance with the attached Planning Proposal (Attachment 2). 3.2      Additionally, the owner of the property and all persons who made submissions to the exhibition are to be advised of the Council’s resolution. 3.3       The certified and exhibited amending LEP/Planning Proposal will be taken into consideration in assessing the DA N0283/09.  4.0 SUSTAINABILITY ASSESSMENT (VIEW SUSTAINABILITY ASSESSMENT TOOL) 4.1 Supporting & Connecting our Community (Social) 4.1.1 Progressing the plan-making process to permit a retail facility on this site will bring to fruition development of the site as originally planned.  This enables completion of the Sector 8 development and provide a retail facility limited to serving the daily shopping needs of residents in the Warriewood Valley Land Release that will enhance the health and wellbeing of the community. 4.2 Valuing & Caring for our Natural Environment (Environmental) 4.2.1  Progressing the plan-making process to permit a retail facility on this site will bring to fruition development of the site as originally planned and includes evaluating the likely impacts of future development of this site, including environmental impacts on the natural environment, economic and social impacts in the locality. The development opportunities being provided in this sector will seek to introduce initiatives that aim to reduce our ecological footprint and protect our biodiversity. 4.3 Enhancing our Working & Learning (Economic) 4.3.1  Progressing the plan-making process to permit a retail facility on this site will bring to fruition development of the site as originally planned.  The development opportunities being provided in this sector facilitates local business and employment opportunities. It is intended that the proposal serves the daily shopping needs of residents in the Warriewood Valley Release Area. 4.4 Leading an Effective & Collaborative Council (Governance) 4.4.1 Progressing the plan-making process to permit a retail facility on this site will bring to fruition development of the site as originally planned under the Warriewood Valley Urban Land Release Draft Planning Framework 1997.  The rezoning of this site to enable the development of a retail facility on same is generally consistent with the Masterplan (for this site and Sector 8) approved by Council in 2003. Collaboration with landowners and community participation has been carried out to ensure that decision-making is ethical, accountable and transparent. 4.5 Integrating our Built Environment (Infrastructure) 4.5.1  Progressing the plan-making process to permit a retail facility on this site will bring to fruition development of the site as originally planned under the Warriewood Valley Urban Land Release Draft Planning Framework 1997. 



Report to Council for meeting to be held on 9 November 2009                                                                                 Page 10  The development opportunity being provided for this site through the rezoning, aims to enhance the liveability and amenity of our villages by locating an appropriate mix of land use and development in well connected, effective transport route.  5.0 EXECUTIVE SUMMARY 5.1 Council, in its initial planning of the Warriewood Valley Land Release, had envisaged the provision of a retail facility (of limited scale) at a central location within Warriewood Valley.  This location, being in the vicinity of the Macpherson Street-Garden Street intersection, had been expressed in the Warriewood Valley Urban Land Release Draft Planning Framework, associated documents and subsequently in Pittwater 21 DCP. 5.2 Council, in commencing the statutory planning process, intends to clarify permissibility in relation to a retail facility (of limited scale), which in turn, would facilitate development of the Warriewood Valley Focal Neighbourhood Centre, facilitating an intended type of retail for the local community being the sale of “small daily convenience goods…”. 5.3 The majority of concerns raised to the recently exhibited Planning Proposal relates to the scale and size of the development detailed in the Development Application N0283/09 that was also on exhibition. The amending LEP/Planning Proposal aims to permit (in terms of scale) a limited retail offer, being “neighbourhood shop” and “restaurant”, consistent with the pre-planning of the Valley and DCP 21. 5.4 This report recommends progressing the LEP process to finalisation, which will specifically permit as additional uses “neighbourhood shop” and “restaurant” specifically to 23B Macpherson Street .As an exhibited  and certified amending LEP Planning Proposal, it will be taken into consideration in assessing the current Development Application N0283/09.   RECOMMENDATION  1 That Council continue progression of the statutory rezoning process to enable “neighbourhood shop” and “restaurant” as additional permitted uses on 23B Macpherson Street, Warriewood, and request the Minister for Planning to draft and make the Plan as set out in the attached Planning Proposal (Attachment 2).  2 That it be emphasised that support of the amending Plan does not fetter Council’s obligation to objectively consider the suitability of any future development application on this site, including but not limited to the retail floor space, car parking provision, traffic general and amenity issues.  3 That all persons who have made a submission be formally advised of Council’s decision.   Report prepared by  Liza Cordoba, Principal Officer Land Release  Lindsay Dyce MANAGER, PLANNING & ASSESSMENT 
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Report to Council for meeting to be held on 9 November 2009                                                                                 Page 14   P ART 1  OBJECTIVES OR I NTENDED OUTCOM ES   To enable the subject site, 23B Macpherson Street Warriewood, to be developed for a retail development that services the daily needs of and offers retail convenience to the resident population of the Warriewood Valley release area,   P ART 2  EXPL AN ATI ON OF PROVI SI ONS   Amendment of the Pittwater LEP 1993 Schedule 10, to apply to 23B Macpherson Street, Warriewood, being the subject site identified on the map shown at Attachment 1.  To permit “neighbourhood shop” and “restaurant” on 23B Macpherson Street, Warriewood, which are to be defined, in accordance with the Standard LEP Template, as follows:  “neighbourhood shop means retail premises used for the purposes of selling small daily convenience goods such as foodstuffs, personal care products, newspapers and the like to provide for the day-to-day needs of people who live or work in the local area, and may include ancillary services such as a post office, bank or dry cleaning, but does not include restricted premises.  restaurant means a building or place the principal purpose of which is the provision of food or beverages to people for consumption on the premises and that may also provide takeaway meals and beverages.”   P ART 3  JUSTI F I C ATI ON  A Need for the Planning Proposal  (A1) Is the planning proposal a result of any strategic study or report?   The Warriewood Valley Urban Land Release Draft Planning Framework (1997) is Council’s adopted planning strategy for the release of non-urban land in Warriewood Valley for urban purposes in accordance with the State Government’s Metropolitan Development Program.  Informing the 1997 Planning Framework was a suite of studies undertaken in 1994, including the Ingleside/Warriewood Urban Land Release Area Demographic and Facility/ Service Needs Studies which identified the potential need for retailing to be provided (at a limited scale) that provides retail convenience for the incoming population.   The 1997 Planning Framework identified a preferred location for a retail centre that caters for and meets the needs of the incoming residential population of the Warriewood Valley release area.  This planning intention was reiterated as a development specific control under the Pittwater 21 Development Control Plan (DCP), being control C6.15 entitled Warriewood Valley Focal Neighbourhood Centre.   The Planning Proposal relates to the subject land, to permit the development of a retail development on the site consistent with the 1997 Planning Framework and Pittwater 21 DCP.  (A2) Is the planning proposal the best means of achieving the objectives or intended outcomes, or is there a better way?  



Report to Council for meeting to be held on 9 November 2009                                                                                 Page 15  The subject site is part of Sector 8. The masterplan for that sector indicated the likely residential development form for that sector, including a retail development on this site.  The sector masterplan was adopted by Council as part of the rezoning process and was rezoned in 2004.  Like all the land in Sector 8, the subject site is zoned 2(f) (Urban Purposes – Mixed Residential) under Pittwater LEP.  There is a limited range of development permitted under the 2(f) zone.  Recently, Council was advised that a retail development may not be construed as “associated community and urban infrastructure” (undefined in the LEP), and may not be permitted in the 2(f) zone.  This is inconsistent with the 1997 Planning Framework for Warriewood Valley Release Area.  The Planning Proposal is therefore the best means of achieving the objectives, consistent with the 1997 Planning Framework for the Warriewood Valley Release Area and Pittwater 21 DCP.  (A3) Is there a net community benefit? (Refer Draft Centres Policy, DoP 2008)  The rezoning of the subject site to permit a retail centre development is the first step in achieving the retail centre planned for the Warriewood Valley Release Area.  The planned retail offering will be limited to serving the daily shopping needs of residents in the Release Area.  The subject site is already zoned 2(f) (Mixed Residential – Urban Purposes) under Pittwater LEP 1993, consistent with land already released for development in the Warriewood Valley Release Area.  This LEP intends to add an additional permissible use specific to the subject site.  Given the time elapsed since Council undertook the planning investigations into the Warriewood Valley Release Area (1994 and 1997), Council commissioned HillPDA to provide an independent assessment to determine whether there is demand for a neighbourhood shopping centre in the release area, in particular locating it on the subject site.  The HillPDA assessment was commissioned in 2006 and concluded:  
• there is current demand for a supermarket (of 800m2 floorspace) and 371m2 floorspace for specialty retailing, based on the 2001 Census, in the Release Area. 
• In terms of specialty retailing, this may include a bakery, restaurant/café, delicatessen and possibly a clothing outlet that would appeal to the local market and be able to sustain a high level of turnover.  The proponent has also submitted a Retail Demand Analysis prepared by HillPDA (2009), and is based on 2006 Census.  This 2009 Analysis concluded:    
• there was sufficient demand generated (within the Primary and Secondary Trade Areas) to support over 15,500sqm of retail floorspace in 2007.  By 2020, the estimated demand is doubled to 32,919sqm. 
• Due to the nature of retailing, it is unlikely that the estimated retail floorspace can be catered for within the Trade Areas, particularly in the Release Area. 
• Nonetheless, “…there is sufficient demand generated by the mix of existing and proposed uses within Warriewood Valley for the planned centre on the Subject Site to accommodate 3,950sqm of retail floorspace including a 3,200sqm supermarket and 750sqm of specialty retail by 2012.    



Report to Council for meeting to be held on 9 November 2009                                                                                 Page 16   As the centre at the junction of Macpherson and Garden Streets is an established centre in planning policy terms, we believe a supermarket should be supported in this location to not only meet the growth in demand for retail but to also support the economic viability and therefore success of the centre.” (p8)  A copy of the HillPDA Retail Demand Analysis is attached (Attachment 4).  The subject site is centrally located within the Warriewood Valley Release Area on Macpherson Street, being the main vehicular and public transport route for the Release Area.  Locating the retail centre on this site spatially provides daily shopping convenience to residents in the Release Area, as it is also on the pedestrian/ cycleway network established for the Release Area.  Planning and developing a Land Release Area without a retail offer sited in the release area does not promote sustainability as residents will need to travel out of the release area to other existing centres for their daily shopping needs.  The Planning Proposal on the subject site provides benefits to the Warriewood Valley community, in ensuring sustainable travel and enabling retail development to occur that provides/ meets daily shopping needs and convenience to residents of the Warriewood Valley Release Area.   B  Relationship to Strategic Planning Framework  (B1) Is the planning proposal consistent with the objectives and actions contained within the applicable regional or sub-regional strategy (including the Sydney Metropolitan Strategy and exhibited draft strategies)?  The planning proposal is consistent with the objectives of the Sydney Metropolitan Strategy and the Draft North-East Sub-Regional Strategy where it promotes the location of a local centre within a residential area.  The planning of the Warriewood Valley Release Area is based on the premise of a liveable and walkable community, with provision of a safe pedestrian and cycle network through the release area with connections to employment/ recreation areas and the proposed Warriewood Valley neighbourhood centre (the subject of this planning proposal).  Under the Centres’ Hierarchy it is envisaged that the planning proposal may take the form of a “small village” or “neighbourhood centre” aimed at servicing the daily shopping needs and offers convenience to residents of the release area.  The planning proposal is centrally located within the Release Area, and fronts Macpherson Street, which is the primary vehicular for and public transport route through the Release Area.  A pedestrian/ cycleway network exists and is able to connect to the subject site.  Under the centres’ designation, the proposal should not impact on Warriewood Square and Mona Vale (identified as a “Stand Alone Shopping Centre” and “Town Centre” respectively in the Draft Sub-Regional Strategy).  (B2) Is the planning proposal consistent with the local council’s Community Strategic Plan, or other local strategic plan?  As per responses to A(1) and A(2) above, the planning proposal is consistent with the Warriewood Valley Urban Land Release Draft Planning Framework (1997), being the underlying strategic plan for the development of the Warriewood Valley Release Area.    



Report to Council for meeting to be held on 9 November 2009                                                                                 Page 17  (B3) Is the planning proposal consistent with applicable state environmental planning policies?  The Planning Proposal is consistent with the State Environmental Planning Policies (refer to Attachment 2).  (B4) Is the planning proposal consistent with applicable Ministerial Directions (S117 Directions)?  The Planning Proposal is generally consistent with the Section 117 Directions (refer to Attachment 3).  C Environmental, social and economic impact  (C1) Is there any likelihood that critical habitat or threatened species, populations or ecological communities, or their habitats, will be adversely affected as a result of the proposal?  The subject property contains a section of Fern Creek, which links to Narrabeen Wetlands providing a corridor link between the escarpment and the valley.  Nonetheless, the site does not contain any critical habitat or threatened species, populations or ecological communities, or their habitats under the Threatened Species Conservation Act (TSC Act).  The property was the subject of studies in 2002 when it was rezoned Non-Urban to 2(f).  The current planning proposal will rely on this study, in regard to impact on other ecological communities or their habitats, given that this planning proposal is requesting an additional use to be permitted on this site.  (C2) Are there any other likely environmental effects as a result of the planning proposal and how are they proposed to be managed?  The likely environmental effects resulting from the planning proposal relate to traffic management, water management and potential impact on the amenity of adjoining residents.  There are specific controls applying to the subject property in relation to traffic management and water management which forms part of the Sector development, of which this site forms part thereof, and are integral to any development proposal in the Warriewood Valley Release Area (some of which are part of the Section 94 Plan for Warriewood Valley release area).  The planning proposal will, when lodged as a DA, require assessment under Section 79C of the EP&A Act.  (C3) How has the planning proposal adequately addressed any social and economic effects?  As reiterated in A(1) above, a suite of studies undertaken in 1994 formed the basis of Warriewood Valley Urban Land Release Draft Planning Framework (1997), upon which the Warriewood Valley Release Area was planned and developed:  
• The supporting Ingleside/Warriewood Urban Land Release Area Demographic and Facility/ Service Needs Studies identified the potential need for retailing to be provided (at a limited scale) that provides retail convenience for the incoming population. 
• The 1997 Planning Framework identified a preferred location for a retail centre that caters for and meets the needs of the incoming residential population of the Warriewood Valley release area. 
• A provision is in Pittwater 21 Development Control Plan (DCP), regarding the development of the Warriewood Valley Focal Neighbourhood Centre (control C6.15). 



Report to Council for meeting to be held on 9 November 2009                                                                                 Page 18   Given the period elapsed since the initial studies, Council commissioned HillPDA in 2006 to provide an independent assessment to determine whether there is demand for a neighbourhood shopping centre in the release area, in particular locating it on the subject site.  The 2006 HillPDA assessment, based on the 2001 Census, indicated there is current demand for a supermarket (of 800m2 floorspace) and 371m2 floorspace for specialty retailing.  The specialty retailing cited includes a bakery, restaurant/café, delicatessen and possibly a clothing outlet that would appeal to the local market and be able to sustain a high level of turnover.  A retail demand analysis accompanies the planning proposal, based on the 2006 Census, as Attachment 4.  The analysis concluded there is sufficient demand for retail floorspace generated in Warriewood Valley Release Area, with the floorspace significantly higher than previously advised in the HillPDA assessment (2006).  Notwithstanding the discrepancy in retail floorspace demand, the planning proposal is limited to the subject site to which the site area’s and other constraints will be the determining factors in limiting the floorspace capability of the development.  D State and Commonwealth interests  (D1) Is there adequate public infrastructure for the planning proposal?  The planning proposal is for an additional use to be permitted on the site.  This site is on Macpherson Street, which is the main vehicular and public transport route for Warriewood Valley.  Public infrastructure is provided as part of the development of the Warriewood Valley Release Area, of which this site is in.  (D2) What are the views of State and Commonwealth public authorities consulted in accordance with the gateway determination? (Completed after consultation, after gateway determination & not at the initial stage)  No State or Commonwealth public authorities were consulted or required to be consulted, in accordance with the Gateway Determination issued for this Planning Proposal by the Director General, dated 10 August 2009. 



Report to Council for meeting to be held on 9 November 2009                                                                                 Page 19     P ART 4  COM M UNI TY CONSULT ATI ON   Council notes this is the first planning proposal that will undergo this process in the Pittwater Local Government Area.  Given the changes to Part 3 of the EP&A Act are recent and the local community are unfamiliar with those changes, Council proposes that the planning proposal be exhibited in the following manner:  As a minimum: 
• advertising in the local newspaper and on Council’s website at the start of the exhibition period, 
• exhibition period of 14 days from date it appears in newspaper 
• Adjoining property owners (within a 400m radius of the subject site) and the Warriewood Valley Rezoning Association be notified by letter (direct mailout). 
• Notification to owners of Warriewood Square.  The exhibition period is in accordance with the Gateway Determination issued for this Planning Proposal by the Director General, dated 10 August 2009.  
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   Report to Council for meeting to be held on 9 November 2009                                                                                 Page 21  Attachment 2   Checklist - Consideration of State Environmental Planning Policies  The following SEPP’s are relevant to the Pittwater Local Government Area.  Title of State Environmental Planning Policy (SEPP) Applicable Consistent Reason for inconsistency SEPP No 1 – Development Standards YES YES  SEPP No 4 – Development without consent… YES YES  SEPP No 6 – Number of Storeys in a Building YES YES  SEPP No 10 – Retention of Low-Cost Rental Accommodation NO Not applicable  SEPP No 14 – Coastal Wetlands YES YES  SEPP No 21 – Caravan Parks NO Not applicable  SEPP No 22 – Shops and Commercial Premises NO Not applicable  SEPP No 26 – Littoral Rainforests NO Not applicable  SEPP No 30 – Intensive Agriculture NO Not applicable  SEPP No 32 – Urban Consolidation NO Not applicable  SEPP No 33 – Hazardous and Offensive Development NO Not applicable  SEPP No 44 – Koala Habitat Protection NO Not applicable  SEPP No 50 – Canal Estate Development NO YES – not canal devt  SEPP No 55 – Remediation of Land NO Not applicable  SEPP No 62 – Sustainable Aquaculture NO Not  



Report to Council for meeting to be held on 9 November 2009                                                                                 Page 22  Title of State Environmental Planning Policy (SEPP) Applicable Consistent Reason for inconsistency applicable SEPP No 64 – Advertising and Signage YES YES  SEPP No 65 – Design Quality of Residential Flat Development YES YES  SEPP No 70 – Affordable Housing (Revised Schemes) NO Not applicable  SEPP (Building Sustainability Index: BASIX) 2004 YES YES  SEPP (Exempt and Complying Development Codes) 2008 YES YES  SEPP (Housing for Seniors or People with a Disability) 2004 YES YES  SEPP (Infrastructure) 2007 YES YES  SEPP (Major Development) 2005 YES YES  SEPP (Mining, Petroleum Production and Extractive Industries) 2007 YES YES  SEPP (Temporary Structures and Places of Public Entertainment) 2007 YES YES   The following is a list of the deemed SEPP’s (formerly Sydney Regional Environmental Plans) relevant to the Pittwater Local Government Area.  Title of deemed SEPP, being Sydney Regional Environmental Plan (SREP) Applicable Consistent Reason for inconsistency SREP No 20 – Hawkesbury-Nepean River (No 2 -1997) NO Not applicable    



   Report to Council for meeting to be held on 9 November 2009                                                                                 Page 23  Attachment 3   Section 117 Ministerial Directions Checklist (Directions as per DoP website 3 July 2009)  1 Employment and Resources   Applicable Consistent Reason for inconsistency 1.1 Business and Industrial Zones NO Not applicable  1.2 Rural Zones NO Not applicable  1.3 Mining, Petroleum Production and Extractive Industries NO Not applicable  1.4 Oyster Aquaculture NO Not applicable  1.5 Rural Lands NO Not applicable   2 Environment and Heritage   Applicable Consistent Reason for inconsistency 2.1 Environment Protection Zones YES NO See below 2.2 Coastal Protection NO Not applicable  2.3 Heritage Conservation YES NO See below 2.4 Recreation Vehicle Areas YES YES   Justification to 2.1 and 2.3  (2.1) The draft LEP relates to a specific site identified in the Warriewood Valley Urban Land Release Planning Framework as being the preferred site for a retail development in the Release Area.  The Planning Framework is the background document upon which the Warriewood Valley Release Area has been developed.  The zoning of the site is not being changed.  The draft LEP is to permit a specific development on a specific site, and is considered to be of minor significance.  (2.3) The draft LEP is an amendment of Pittwater LEP, and is not amending heritage provisions.  The draft LEP is an amendment to the Pittwater LEP to permit a specific development on a specific site, and is considered to be of minor significance.  



 Report to Council for meeting to be held on 9 November 2009                                                                                 Page 24   3 Housing, Infrastructure and Urban Development   Applicable Consistent Reason for inconsistency 3.1 Residential Zones YES YES – No change  3.2 Caravan Parks and Manufacture Home Estates YES NO See below 3.3 Home Occupations YES YES – No change  3.4 Integrating Land Use and Transport YES YES  3.5 Development near Licensed Aerodromes YES YES   Justification to 3.2  (3.2) The draft LEP is an amendment to the Pittwater LEP, to permit a specific development on a specific site, and is not altering the zoning of the site.  The subject site was identified in the Warriewood Valley Urban Land Release Planning Framework as the preferred site for a retail development in the Release Area.  The Planning Framework is the background document upon which the Warriewood Valley Release Area has been developed.  Additionally, the draft LEP is considered to be of minor significance.  4 Hazard and Risk    Applicable Consistent Reason for inconsistency 4.1 Acid Sulphate Soils YES YES – No change  4.2 Mine Subsidence and Unstable Land NO Not applicable  4.3 Flood Prone Land YES NO See below 4.4 Planning for Bushfire Protection NO Not applicable   Justification to 4.3  (4.3) The subject site is already zoned 2(f) (Urban Purposes – Mixed Residential) under Pittwater LEP.  The draft LEP is an amendment to the Pittwater LEP, to permit a specific development on the site.  The site was identified in the Warriewood Valley Urban Land Release Planning Framework as the preferred site for a retail development in the Release Area.  The Planning Framework is the background document upon which the Warriewood Valley Release Area has been developed.  Additionally, the draft LEP is considered to be of minor significance. 



 Report to Council for meeting to be held on 9 November 2009                                                                                 Page 25   5 Regional Planning    Applicable Consistent Reason for inconsistency 5.1 Implementation of Regional Strategies NO Not applicable  5.2 Sydney Drinking Water Catchments NO Not applicable  5.3 Farmland of State and Regional Significance on NSW Far North Coast NO Not applicable  5.4 Commercial and Retail Development along the Pacific Hwy, North Coast NO Not applicable  5.5 Development in the vicinity of Ellalong, Paxton and Millfield NO Not applicable  5.8 Second Sydney Airport: Badgerys Creek NO Not applicable   6 Local Plan Making   Local Plan Making Applicable Consistent Reason for inconsistency 6.1 Approval and Referral Requirements YES YES  6.2 Reserving Land for Public Purposes YES YES – no change  6.3 Site Specific Purposes YES YES   7 Implementation of the Metropolitan Strategy   Implementation of Metropolitan Strategy Applicable Consistent Reason for inconsistency 7.1 Planning Proposals consistent with NSW Government’s Metropolitan Strategy: City of Cities, A Plan for Sydney’s Future, published in December 2005 YES YES     
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