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19th May 2022     
 
 
Chief Executive Officer  
Northern Beaches Council  
PO Box 82  
Manly NSW 1655  
 
Dear Sir, 
 
Variation request – Clause 26(3) of SEPP HSPD   
Section 4.55(1A) Modification of Consent DA2020/0816 
Construction of Seniors Housing Development (Residential Care Facility) 
Lot 38 DP 7236 and Lot 2 DP 748426 - 23 and 33 Bassett Street, Mona Vale 
 
This variation request has been prepared in support of a modification application 
made with respect to DA2020/0816 which approved the demolition of the existing 63 
bed nursing home and the construction of a new 118 bed residential care facility with 
basement parking pursuant to the provisions of State Environmental Planning Policy 
(Housing for Seniors or People with a Disability) 2004 (SEPP HSPD).  
 
Whilst it is appreciated that the provisions of clause 4.6 of PLEP 2014 are not 
applicable with respect to applications made pursuant to clause 4.55 of the EP&A 
Act, I consider the format of such request useful to establish the reasonableness of 
the proposed modifications. Further, the request is framed under the provisions of 
clause 4.6 of PLEP 2014 to highlight that the outcome could have been satisfied of 
such an outcome at the time that the consent as issued, irrespective of the change of 
policy that has since occurred.  
 
This clause 4.6 variation has been prepared having regard to the Land and 
Environment Court judgments in the matters of Wehbe v Pittwater Council [2007] 
NSWLEC 827 (Wehbe) at [42] – [48],  Four2Five Pty Ltd v Ashfield Council [2015] 
NSWCA 248, Initial Action Pty Ltd v Woollahra Municipal Council [2018] NSWLEC 
118, Baron Corporation Pty Limited v Council of the City of Sydney [2019] NSWLEC 
61, and RebelMH Neutral Bay Pty Limited v North Sydney Council [2019] NSWCA 
130.  
 
The requirements for ensuring access to services and facilities by seniors and those 
with a disability are established in SEPP HSPD and specifically Clause 26, which 
contains the following provisions: 
 
26 Location and access to facilities 
 
(1)  A consent authority must not consent to a development application made 

pursuant to this Chapter unless the consent authority is satisfied, by written 

https://caselaw.lawlink.nsw.gov.au/decision/55d6b37ae4b0a95dbff9e015
https://caselaw.lawlink.nsw.gov.au/decision/55d6b37ae4b0a95dbff9e015
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evidence, that residents of the proposed development will have access that 
complies with subclause (2) to: 

 
(a)  shops, bank service providers and other retail and commercial services 

that residents may reasonably require, and 
(b)  community services and recreation facilities, and 
(c)  the practice of a general medical practitioner. 

 
(2) Access complies with this clause if: 
 

(a)  the facilities and services referred to in subclause (1) are located at a 
distance of not more than 400 metres from the site of the proposed 
development that is a distance accessible by means of a suitable 
access pathway and the overall average gradient for the pathway is no 
more than 1:14, although the following gradients along the pathway are 
also acceptable: 
 
(i)  a gradient of no more than 1:12 for slopes for a maximum of 15 

metres at a time, 
(ii)  a gradient of no more than 1:10 for a maximum length of 5 

metres at a time, 
(iii)  a gradient of no more than 1:8 for distances of no more than 1.5 

metres at a time, or 
 

(b)  in the case of a proposed development on land in a local government 
area within the Greater Sydney (Greater Capital City Statistical Area)—
there is a public transport service available to the residents who will 
occupy the proposed development: 

 
(i)  that is located at a distance of not more than 400 metres from 

the site of the proposed development and the distance is 
accessible by means of a suitable access pathway, and 

(ii)  that will take those residents to a place that is located at a 
distance of not more than 400 metres from the facilities and 
services referred to in subclause (1), and 

(iii)  that is available both to and from the proposed development at 
least once between 8am and 12pm per day and at least once 
between 12pm and 6pm each day from Monday to Friday (both 
days inclusive),  

 
and the gradient along the pathway from the site to the public transport 
services (and from the public transport services to the facilities and 
services referred to in subclause (1)) complies with subclause (3), or 

 
(c)  in the case of a proposed development on land in a local government 

area that is not within the Greater Sydney (Greater Capital City 
Statistical Area)—there is a transport service available to the residents 
who will occupy the proposed development: 

 
(i)  that is located at a distance of not more than 400 metres from 

the site of the proposed development and the distance is 
accessible by means of a suitable access pathway, and 
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(ii)  that will take those residents to a place that is located at a distance of 

not more than 400 metres from the facilities and services referred to in 
subclause (1), and 

(iii) that is available both to and from the proposed development during 
daylight hours at least once each day from Monday to Friday (both 
days inclusive), 

 
and the gradient along the pathway from the site to the public transport 
services (and from the transport services to the facilities and services referred 
to in subclause (1)) complies with subclause (3). 

 
(3)  For the purposes of subclause (2) (b) and (c), the overall average gradient 

along a pathway from the site of the proposed development to the public 
transport services (and from the transport services to the facilities and 
services referred to in subclause (1)) is to be no more than 1:14, although the 
following gradients along the pathway are also acceptable: 

 
(i)  a gradient of no more than 1:12 for slopes for a maximum of 15 metres 

at a time, 
(ii)  a gradient of no more than 1:10 for a maximum length of 5 metres at a 

time, 
(iii)  a gradient of no more than 1:8 for distances of no more than 1.5 

metres at a time. 
 
(4)  For the purposes of subclause (2): 
 

(a)  a suitable access pathway is a path of travel by means of a sealed 
footpath or other similar and safe means that is suitable for access by 
means of an electric wheelchair, motorised cart or the like, and 

(b)  distances that are specified for the purposes of that subclause are to 
be measured by reference to the length of any such pathway. 

 
The Statement of Compliance - Access for People with a Disability, dated 1st 
December 2020, prepared by Accessible Building Solutions confirms that the 
gradient along the existing pathway from the site to the public transport services 
contains a 30 metre section of gradient at 1:10 which exceeds the sectional gradient 
requirements at clause 26(3) of SEPP HSPD. The non-compliant section of pathway 
is depicted in Figure 1 over the page. 
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Figure 1 – Plan extract showing the 30 metre section of pathway with a 
gradient of 1:10 (in red) adjacent to the front boundary of the site  

 
Clause 4.6 of PLEP provides a mechanism by which a development standard can be 
varied. The objectives of this clause are:  

 
(a) to provide an appropriate degree of flexibility in applying certain 

development standards to particular development, and 
 
(b) to achieve better outcomes for and from development by allowing 

flexibility in particular circumstances. 
 
Pursuant to clause 4.6(2) consent may, subject to this clause, be granted for 
development even though the development would contravene a development 
standard imposed by this or any other environmental planning instrument. However, 
this clause does not apply to a development standard that is expressly excluded 
from the operation of this clause. 
 
In accordance with the findings of Robson J in Principal Healthcare Finance Pty Ltd 
v Council of the City of Ryde [2016] NSWLEC 153, clause 26 of SEPP HSPD is a 
development standard to which clause 4.6 of PLEP applies.  
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Clause 4.6(3) states that consent must not be granted for development that 
contravenes a development standard unless the consent authority has considered a 
written request from the applicant that seeks to justify the contravention of the 
development standard by demonstrating:  
 

(a) that compliance with the development standard is unreasonable or 
unnecessary in the circumstances of the case, and 

 
(b)   that there are sufficient environmental planning grounds to justify 

contravening the development standard. 
 
Clause 4.6(4) states consent must not be granted for development that contravenes 
a development standard unless:  

 
(a)   the consent authority is satisfied that:  

 
(i)   the applicant’s written request has adequately addressed the 

matters required to be demonstrated by subclause (3), and 
 
(ii)   the proposed development will be in the public interest because 

it is consistent with the objectives of the particular standard and 
the objectives for development within the zone in which the 
development is proposed to be carried out, and 

 
(b)   the concurrence of the Director-General has been obtained. 

 
Clause 4.6(5) states that in deciding whether to grant concurrence, the Director-
General must consider:  

 
(a)   whether contravention of the development standard raises any matter 

of significance for State or regional environmental planning, and 
 
(b)   the public benefit of maintaining the development standard, and 
 
(c)   any other matters required to be taken into consideration by the 

Director-General before granting concurrence. 
 
Consistency with zone objectives 
 
The subject property is zoned R2 Low Density Residential pursuant to the provisions 
of PLEP 2014. The proposal is consistent with the zone objectives as follows: 

 
•   To provide for the housing needs of the community within a low density 

residential environment. 
 

Response: The application proposes the demolition of the existing 63 bed 
nursing home and the construction of a new 118 bed residential care facility 
which will provide for the housing needs of the community, in particular 
seniors and people with a disability, within a low-density residential 
environment. The non-compliance with the standard at cl 26(3) of SEPP 
HSPD does not limit the achievement of this objective in circumstances where 



6 

 

the application seeks to replace an existing residential care facility located on 
the subject property. 

 
•   To enable other land uses that provide facilities or services to meet the day to 

day needs of residents. 
 

Response: This objective is not applicable on the basis that the proposal 
provides solely for the housing needs of the community pursuant to SEPP 
HSPD. 

 
•   To provide for a limited range of other land uses of a low intensity and scale, 

compatible with surrounding land uses. 
 

Response: This objective is not applicable on the basis that the proposal 
provides solely for the housing needs of the community pursuant to SEPP 
HSPD. 

 
In accordance with the approach adopted by Pearlman CJ in Schaffer Corporation v 
Hawkesbury City Council (1992) 72 LGRA 21, the development is not antipathetic 
with the zone objectives, and in turn, is generally consistent with those identified 
despite non-compliance with the gradient prescribed by clause 26(3) of SEPP 
HSPD.  
 
Consistency with the clause 26(3) SEPP HSPD objectives 
 
There are no stated objectives in relation to clause 26 of SEPP HSPD. 
Notwithstanding, the provisions seek to achieve suitable access to services and 
facilities for residents of the seniors housing development.  

 
I am of the opinion that non-compliance with the gradient requirements of clause 
26(3) of SEPP HSPD does not adversely affect the ability to achieve access to the 
bus stops located on Barrenjoey Road. In this regard, I rely on the Statement of 
Compliance - Access for People with a Disability, dated 1st December 2020, 
prepared by Accessible Building Solutions which contains the expert opinion that: 
 

We are of the opinion that the section of path at 1:10 would not adversely 
affect a person with a disability from using the path… 

 
Further, as discussed further in this report, I am of the opinion that the intended 
occupancy of the residential care facility is of relevance in this instance, noting that 
all residents are high care patients, a significant proportion of which will not 
independently leave the facility. Those that are able to leave the facility do so under 
the care and supervision of staff, with no residents travelling unaccompanied on 
public transport.   
 
Under such circumstances, the consent authority can be satisfied that the proposal is 
consistent with the objectives of the zone and consistent with the implicit objective of 
the clause 26(3) SEPP HSPD standard and accordingly, pursuant to the first test in 
Whebe, strict compliance is both unreasonable and unnecessary in this instance.  
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Sufficient Environmental Planning Grounds 
 
There are sufficient environmental planning grounds to justify the proposed 
contravention of the clause 26(3) SEPP HSPD standard namely: 
 

• The proposed residential care facility is a high care facility whereby access to 
services or facilities by residents not available on site occurs primarily via an 8 
seat minibus run by the aged care service provider. Residents have on-site 
access to 24 hour medical care, hairdressing/ nail and beauty services, 
meals, a cinema and a café from which papers, magazines and day to day 
consumables can be purchased.   

• The current policy position, as prescribed by clause 94(1) of SEPP Housing, 
seemingly acknowledges the different access requirements associated with a 
residential care facility (as compared to those associated with independent 
living units) and no longer requires access to a bus stop. The proposed on-
site facilities and the transport service meet the access requirements for 
residential care facilities as prescribed by SEPP Housing, as confirmed in the 
Statement of Compliance - Access for People with a Disability by Accessible 
Building Solutions dated 10th March 2022. 

• The pathway is limited to a maximum length of 180m, less than half of the 
400m maximum prescribed by clause 26 of SEPP HSPD.  

• The existing pathway between the site and transport services has been 
utilised by visitors to the existing residential care facility on the site for many 
years without incident or complaint.    

• The overall average gradient of the pathway between the site and transport 
services does not exceed 1:14.  

• The Statement of Compliance - Access for People with a Disability, dated 1st 
December 2020, prepared by Accessible Building Solutions contains the 
following expert opinion: 

We are of the opinion that the section of path at 1:10 would not 
adversely affect a person with a disability from using the path…  

 
• There are no environmental impacts arising from the non-compliance of the 

standard. 

Approval of the variation would facilitate the orderly and economic use and 
development of the land consistent with its historical residential care facility use, 
consistent with Object 1.3(c) of the Act.  
 
The high care nature of the residents in the facility has been supported as ‘sufficient 
environmental planning grounds’ that warrant variation of clause 26 of SEPP HSPD 
by the NSW LEC, including in the matter of Principal Healthcare Finance Pty Ltd v 
City of Ryde Council [2017] NSWLEC 1300. Further, there are instances where the 
NSW LEC has upheld minor variations to the specific gradient requirements, 
including Bish C in the matter of Malton Road Development Pty Ltd v Hornsby Shire 
Council [2018] NSWLEC 1265. 
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Conclusion 
 
Having regard to the clause 4.6 variation provisions of the PLEP, I have formed the 
opinion: 
 
a) that development is consistent with the zone objectives, and 
 
b) that the development is consistent with the implicit objective of the standard, 

and   
 
c) that there are sufficient environmental planning grounds to justify contravening 

the development standard, and 
 
d) that having regard to (a), (b) and (c) above that compliance with the standard is 

unreasonable or unnecessary in the circumstances of the case, and 
 
e) that given the developments compliance with the zone and implicit standard 

objectives that approval would not be antipathetic to the public interest, and   
 
f) that contravention of the development standard does not raise any matter of 

significance for State or regional environmental planning. 
 
Further, the proposed outcome is entirely consistent with the revised standards 
associated with residential care facilities as prescribed by SEPP Housing.  
 
As such, I have formed the highly considered opinion that there is no statutory or 
environmental planning impediment to the granting of a variation in this instance. 
 
Please do not hesitate to contact me to discuss any aspect of this submission. 
   
Yours sincerely 
 
Boston Blyth Fleming Pty Limited  
 

 
 
Greg Boston 
B Urb & Reg Plan (UNE) MPIA  
Director  
 
Attachment 1 Statement of Compliance - Access for People with a Disability, 

dated 1st December 2020, prepared by Accessible Building 
Solutions 

 
Attachment 2 Statement of Compliance – Access for People with a Disability, 

dated 10th March 2022, prepared by Accessible Building 
Solutions 
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