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14 April 2022

NOTICE OF ORDERS MADE

Case number 2021/00328295

Case title Leigh Thatcher v Northern Beaches Council

On 14 April 2022 the following orders (and/or directions) were made:

The Court orders that:
(1) The Appeal is upheld.

(2) Development Application No. DA2021/0953 for subdivision of Lot 2 DP18022 at 52 Abbott Road,
North Curl Curl into two (2) lots is determined by the grant of consent subject to the conditions of

consent in Annexure A.

For the Registrar

hsahin0
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Outcome Date: 14 Apr 2022

Thatcher V Northern Beaches Council LEC No: 2021/328295

Annexure A

DETERMINATION OF DEVELOPMENT APPLICATION BY GRANT OF
CONSENT

Development Application No: DA2021/0953
Development: Demolition, works and subdivision of one lot into two lots.

Site: 52 Abbott Road, North Curl Curl

The above development application has been determined by the granting of consent
subject to the conditions specified in this consent.

Date of determination: 14 April 2022.

Date from which consent takes effect: 14 April 2022.
TERMINOLOGY

In this consent:

(@) Any reference to a Construction, Compliance, Occupation or Subdivision
Certificate is a reference to such a certificate as defined in the Environmental
Planning and Assessment Act 1979.

(b) Any reference to the “applicant” means a reference to the applicant for
development consent or any person who may be carrying out development
from time to time pursuant to this consent.

(c) Any reference to the “site”, means the land known as [insert details].

The conditions of consent are as follows:

DEVELOPMENT CONSENT OPERATIONAL CONDITIONS

1. Approved Plans and Supporting Documentation
The development must be carried out in compliance (except as amended by any
other conditionof consent) with the following:

a) Approved Plans
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Thatcher V Northern Beaches Council LEC No: 2021/328295

Architectural Plans - Endorsed with Council's stamp

Drawing No. Dated Prepared By
Plan of Subdivision N0.19682 subdivision |28 March 2022 |CMS surveyors
Issue 4

Sheet — 1/A 25 March 2022 | Taylor Consulting
Sheet — 2/A 25 March 2022 | Taylor Consulting
Sheet — 3/A 25 March 2022 | Taylor Consulting

Reports / Documentation — All recommendations and requirements contained

within:

Report No. / Page No. / Section No. Dated Prepared By
Demolition, Waste and Sedimentation June 2021 N/A

Plan

b) Any plans and / or documentation submitted to satisfy the Conditions of this
consent.

c) The development is to be undertaken generally in accordance with the following:

In the event of any inconsistency between conditions of this consent and the
drawings/documents referred to above, the conditions of this consent will prevail.

Reason: To ensure the work is carried out in accordance with the determination
of Council andapproved plans.

2. Approved Land Use
Nothing in this consent shall authorise the use of site/onsite
structures/units/tenancies as detailed on the approved plans for any land use of
the site beyond the definition of a dwellinghouse.

A dwelling house is defined as:
“dwelling house means a building containing only one dwelling.”

(development is defined by the Warringah Local Environment Plan 2011
(as amended)Dictionary)

Any variation to the approved land beyond the scope of theabove definition
will require the submission to Council of a new development application.

Reason: To ensure compliance with the terms of this consent.

3. Prescribed Conditions
(a) All building works must be carried out in accordance with the
requirements of theBuilding Code of Australia (BCA).

(b) BASIX affected development must comply with the schedule of BASIX
commitmentsspecified within the submitted BASIX Certificate
(demonstrated compliance upon plans/specifications is required prior
to the issue of the Construction Certificate);

(c) A sign must be erected in a prominent position on any site on which
building work,subdivision work or demolition work is being carried
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(e)

out:

(i) showing the name, address and telephone number of the
Principal CertifyingAuthority for the work, and

(ii) showing the name of the principal contractor (if any) for any

building work anda telephone number on which that person may
be contacted outside working hours, and

(iii) stating that unauthorised entry to the work site is prohibited.

Any such sign is to be maintained while the building work, subdivision
work or demolition work is being carried out, but must be removed
when the work has beencompleted.

Residential building work within the meaning of the Home Building Act
1989 must not be carried out unless the Principal Certifying Authority for
the development to which thework relates (not being the Council) has
given the Council written notice of the following information:

(i in the case of work for which a principal contractor is required to be
appointed:
A. the name and licence number of the principal contractor,
and
B. the name of the insurer by which the work is insured
under Part 6 ofthat Act,
(ii) in the case of work to be done by an owner-builder:
A. the name of the owner-builder, and
B. if the owner-builder is required to hold an owner-builder
permit underthat Act, the number of the owner-builder
permit.

If arrangements for doing the residential building work are changed while
the work is inprogress so that the information notified under becomes out
of date, further work must not be carried out unless the Principal
Certifying Authority for the development to whichthe work relates (not
being the Council) has given the Council written notice of the updated
information.

Development that involves an excavation that extends below the level
of the base ofthe footings of a building on adjoining land, the person
having the benefit of the development consent must, at the person's
own expense:

(i) protect and support the adjoining premises from possible damage
from the

excavation, and

(ii) where necessary, underpin the adjoining premises to
prevent any suchdamage.
(iii) must, at least 7 days before excavating below the level of the

base of the footings of a building on an adjoining allotment of
land, give notice of intentionto do so to the owner of the
adjoining allotment of land and furnish particularsof the
excavation to the owner of the building being erected or
demolished.

(iv) the owner of the adjoining allotment of land is not liable for any
part of the costof work carried out for the purposes of this
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clause, whether carried out on the allotment of land being
excavated or on the adjoining allotment of land.

In this clause, allotment of land includes a public road and any other public place.

Reason: Legislative requirement.

4. General Requirements

(a)

(b)

(c)

(d)

Unless authorised by Council:
Building construction and delivery of material hours are restricted to:

- 7.00 am to 5.00 pm inclusive Monday to Friday,
- 8.00 amto 1.00 pm inclusive on Saturday,
- No work on Sundays and Public Holidays.

Demolition and excavation works are restricted to:

- 8.00 am to 5.00 pm Monday to Friday only.

(Excavation work includes the use of any excavation machinery and
the use of jackhammers, rock breakers, excavators, loaders and the
like, regardless of whetherthe activities disturb or alter the natural state
of the existing ground stratum or are breaking up/removing materials
from the site).

Should any asbestos be uncovered on site, its demolition and removal
must be carried out in accordance with WorkCover requirements and the
relevant Australian Standards.

At all times after the submission the Notice of Commencement to Council,
a copy of theDevelopment Consent and Construction Certificate is to
remain onsite at all times until the issue of a final Occupation Certificate.
The consent shall be available for perusal of any Authorised Officer.

Where demolition works have been completed and new construction
works have notcommenced within 4 weeks of the completion of the
demolition works that area affected by the demolition works shall be
fully stabilised and the site must be maintained in a safe and clean
state until such time as new construction works commence.

Onsite toilet facilities (being either connected to the sewer or an
accredited sewer management facility) for workers are to be provided for
construction sites at a rate of 1per 20 persons.

Prior to the release of the Construction Certificate, payment of the Long
Service Levy is required. This payment can be made at Council or to the
Long Services Payments Corporation. Payment is not required where the
value of the works is less than

$25,000. The Long Service Levy is calculated on 0.35% of the building and
construction work. The levy rate and level in which it applies is subject to
legislative change. The applicable fee at the time of payment of the Long
Service Levy will apply.

The applicant shall bear the cost of all works associated with the
development thatoccurs on Council’s property.
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(h) No skip bins, building materials, demolition or excavation waste of any
nature, and nohoist, plant or machinery (crane, concrete pump or lift)
shall be placed on Council’s footpaths, roadways, parks or grass verges
without Council Approval.

(i) Demolition materials and builders' wastes are to be
removed to approvedwaste/recycling centres.
() No trees or native shrubs or understorey vegetation on public

property (footpaths, roads, reserves, etc.) or on the land to be
developed shall be removed or damagedduring construction unless
specifically approved in this consent including for the erection of any
fences, hoardings or other temporary works.

(k) Prior to the commencement of any development onsite for:
i) Building/s that are to be erected
i) Building/s that are situated in the immediate vicinity of a

public place and isdangerous to persons or property on or in
the public place

iii) Building/s that are to be demolished
iv) For any work/s that is to be carried out
V) For any work/s that is to be demolished

The person responsible for the development site is to erect or install on
or around the development area such temporary structures or
appliances (wholly within the development site) as are necessary to
protect persons or property and to prevent unauthorised access to the
site in order for the land or premises to be maintained in a safe or
healthy condition. Upon completion of the development, such temporary
structures or appliances are to be removed within 7 days.

) A “Road Opening Permit” must be obtained from Council, and all
appropriate chargespaid, prior to commencement of any work on
Council property. The owner/applicant shall be responsible for all public
utilities and services in the area of the work, shall notify all relevant
Authorities, and bear all costs associated with any repairs and/or
adjustments as those Authorities may deem necessary.

(m) The works must comply with the relevant Ausgrid Network Standards
and SafeWorkNSW Codes of Practice.

Reason: To ensure that works do not interfere with reasonable amenity
expectations ofresidents and the community.

FEES / CHARGES / CONTRIBUTIONS

5. Security Bond

A bond (determined from cost of works) of $1,500 and an inspection fee in
accordance with Council's Fees and Charges paid as security are required to
ensure the rectification of any damage that may occur to the Council infrastructure
contained within the road reserve adjoiningthe site as a result of construction or
the transportation of materials and equipment to and from the development site.
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An inspection fee in accordance with Council adopted fees and charges (at the
time of payment)is payable for each kerb inspection as determined by Council
(minimum (1) one inspection).

All bonds and fees shall be deposited with Council prior to Construction Certificate
or demolitionwork commencing, and details demonstrating payment are to be
submitted to the Certifying Authority prior to the issue of the Construction
Certificate.

To process the inspection fee and bond payment a Bond Lodgement Form must
be completedwith the payments (a copy of the form is attached to this consent
and alternatively a copy is located on Council's website at
www.northernbeaches.nsw.gov.au).

Reason: To ensure adequate protection of Council's infrastructure.

CONDITIONS TO BE SATISFIED PRIOR TO THE ISSUE OF THE CONSTRUCTIONCERTIFICATE

6. Stormwater Disposal
The applicant is to submit Stormwater Engineering Plans for the new development
within this development consent, prepared by an appropriately qualified and
practicing Civil Engineer, indicating all details relevant to the collection and
disposal of stormwater from the site, buildings,paved areas and where appropriate
adjacent catchments. Stormwater shall be conveyed from the site to Abbott Road.

Details demonstrating compliance are to be submitted to the Certifying
Authority for approvalprior to the issue of the Construction Certificate.

Reason: To ensure appropriate provision for disposal and stormwater
management arising fromthe development.

7. Passing bay and Access way
The applicant must provide a design plan of the access way within Lot 2 in DP
18022 and Lot 3 in DP 18022 in generally accordance to the approved drafted
subdivision plan in condition 1. The applicant shall provide the evidence of the
created right of carriageway on title within Lot 3 in DP18022 to the Certifying
Authority.

The access way must be reconstructed and the structural details of the access way
are to be prepared by a qualified Civil Engineer. The design must be included the
following information:

1) The access way must be at least 3.1 m wide for the first 28 m from the front
boundary.

2 ) The access way must be at least 3.5 m wide beyond the first 28 m from the front
boundary to the parking bay on proposed Lot 2 as shown on the Driveway Plan by
Taylor Consulting Sheet 1/A dated 25 March 2022.

3 ) A 5 metres wide and 10 metres long passing bay must be designed in proposed
Lot 1.
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4 ) The structural details of the proposed hardstand parking areas in both proposed
lots

Details demonstrating compliance are to be submitted to the Certifying Authority
prior to the issue of the Construction Certificate.

8. Compliance with Standards
The development is required to be carried out in accordance with all
relevant AustralianStandards.

Details demonstrating compliance with the relevant Australian Standard are to
be submitted tothe Certifying Authority prior to the issue of the Construction
Certificate.

Reason: To ensure the development is constructed in accordance with appropriate
standards.

9. Sydney Water "Tap In"
The approved plans must be submitted to the Sydney Water Tap in service, prior
to works commencing, to determine whether the development will affect any
Sydney Water assets and/oreasements. The appropriately stamped plans must
then be submitted to the Certifying Authoritydemonstrating the works are in
compliance with Sydney Water requirements.

Please refer to the website www.sydneywater.com.au for:
i “Tapin” details - see http://www.sydneywater.com.au/tapin
i Guidelines for Building Over/Adjacent to Sydney Water Assets.

Or telephone 13 000 TAP IN (1300 082 746).

Reason: To ensure compliance with the statutory requirements of Sydney Water.

CONDITIONS THAT MUST BE ADDRESSED PRIOR TO ANY COMMENCEMENT

10. Installation and Maintenance of Sediment and Erosion Control
Sediment and erosion controls must be installed in accordance with Landcom’s
‘Managing
Urban Stormwater: Soils and Construction’ (2004). Techniques used for erosion
and sedimentcontrol on site are to be adequately maintained and monitored at
all times, particularly after periods of rain, and shall remain in proper operation
until all development activities have beencompleted and the site is sufficiently
stabilised with vegetation.

Reason: To protect the surrounding environment from the effects of
sedimentation and erosionfrom the site

CONDITIONS TO BE COMPLIED WITH DURING DEMOLITION AND BUILDING
OR
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11. Tree and Vegetation Protection
a) Existing trees and vegetation shall be retained and protected, including:
i) all trees and vegetation within the site, excluding exempt trees and
vegetation under therelevant planning instruments of legislation,
ii) all trees and vegetation located on adjoining properties,
iii) all road reserve trees and vegetation.

b) Tree protection shall be undertaken as follows:

i) tree protection shall be in accordance with Australian Standard 4970-2009
Protection of Treeson Development Sites, including the provision of temporary
fencing to protect existing trees within 5 metres of development,

ii) existing ground levels shall be maintained within the tree protection zone

of trees to beretained, unless authorised by an Arborist with minimum AQF
Level 5 in arboriculture,

iif) removal of existing tree roots at or >25mm (&) diameter is not permitted
without consultationwith an Arborist with minimum AQF Level 5 in arboriculture,
iv) no excavated material, building material storage, site facilities, nor landscape
materials are tobe placed within the canopy dripline of trees and other vegetation
required to be retained,

v) structures are to bridge tree roots at or >25mm (Q) diameter unless directed
by an Arboristwith minimum AQF Level 5 in arboriculture on site,

vi) excavation for stormwater lines and all other utility services is not permitted
within the tree protection zone, without consultation with an Arborist with minimum
AQF Level 5 in arboricultureincluding advice on root protection measures,

vii) should either or all of v) or vi) occur during site establishment and
construction works, anArborist with minimum AQF Level 5 in arboriculture

shall provide recommendations for tree protection measures. Details including
photographic evidence of works undertaken shall be submitted by the Arborist
to the Certifying Authority,

viii) any temporary access to, or location of scaffolding within the tree protection
zone of a protected tree or any other tree to be retained during the construction
works is to be undertaken using the protection measures specified in sections
4.5.3 and 4.5.6 of Australian Standard 4970-2009 Protection of Trees on
Development Sites,

ix) the activities listed in section 4.2 of Australian Standard 4970-2009 Protection
of Trees onDevelopment Sites shall not occur within the tree protection zone of
any tree on the lot or anytree on an adjoining site,

x) tree pruning from within the site to enable approved works shall not exceed
10% of any treecanopy, and shall be in accordance with Australian Standard
4373-2007 Pruning of Amenity Trees.

The Certifying Authority must ensure that:

c) The activities listed in section 4.2 of Australian Standard 4970-2009 Protection
of Trees on Development Sites, do not occur within the tree protection zone of
any tree, and any temporaryaccess to, or location of scaffolding within the tree
protection zone of a protected tree, or any other tree to be retained on the site
during the construction, is undertaken using the protection measures specified in
sections 4.5.3 and 4.5.6 of that standard.

Note: All street trees within the road verge and trees within private property are
protected underNorthern Beaches Council development control plans, except
where Council’s written consent for removal has been obtained. The felling,
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lopping, topping, ringbarking, or removal of any tree
(s) is prohibited.

Reason: Tree and vegetation protection.

12. Road Reserve
The applicant shall ensure the public footways and roadways adjacent to the site
are maintainedin a safe condition at all times during the course of the work.

Reason: Public safety.

13. Installation and Maintenance of Sediment and Erosion Controls
Council proactively regulates construction sites for sediment management.

Sediment and erosion controls must be installed in accordance with Landcom’s
‘Managing Urban Stormwater: Soils and Construction’ (2004) prior to
commencement of any other workson site.

Erosion and sediment controls are to be adequately maintained and monitored at
all times, particularly after periods of rain, and shall remain in proper operation
until all development activities have been completed and vegetation cover has
been re-established across 70 percentof the site, and the remaining areas have
been stabilised with ongoing measures such as jute mesh or matting.

Reason: Protection of the receiving environment.

14. Survey Certificate
A survey certificate prepared by a Registered Surveyor is to be provided
demonstrating all perimeter walls columns and or other structural elements, floor
levels and the finished roof/ridgeheight are in accordance with the approved plans.
Details demonstrating compliance are to be submitted to the Principal
Certifying Authority.Reason: To demonstrate the proposal complies with the
approved plans.

15. Property Boundary Levels
The Applicant is to maintain the property boundary levels. No approval is
granted for anychange to existing property alignment levels to
accommodate the development.
Details demonstrating compliance are to be submitted to the Principal
Certifying Authority.Reason: To maintain the existing profile of the nature
strip/road reserve.

16. Traffic Control During Road Works
Lighting, fencing, traffic control and advanced warning signs shall be provided for
the protectionof the works and for the safety and convenience of the public and

others in accordance with RMS Traffic Control At Work Sites Manual
(http://www.rms.nsw.gov.au/business- industry/partners-
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suppliers/documents/technical-manuals/tcws-version-4/tcwsv4i2.pdf) and to

the satisfaction of the Roads Authority. Traffic movement in both directions on
public roads, andvehicular access to private properties is to be maintained at all
times during the works

Reason: Public Safety.

CONDITIONS WHICH MUST BE COMPLIED WITH PRIOR TO THE ISSUE OF THEOCCUPATION
CERTIFICATE

17. Certification of Civil Work
The Applicant shall submit a certificate from a suitably qualified engineer that
the civil works have been constructed/installed in accordance with all relevant
Australian Standards and Codes and the conditions of this consent.

Details demonstrating compliance are to be submitted to the PrincipalCertifying
Authority prior to the issue of the final Occupation Certificate.

Reason: To ensure appropriate provision for the civil work in the
development.

CONDITIONS THAT MUST BE COMPLIED WITH PRIOR TO THE ISSUE OF ANY STRATA SUBDIVISION
OR SUBDIVISION CERTIFICATE

18. Provision of Services for Subdivision
The applicant is to ensure all services including water, electricity, telephone
and gas are provided, located and certified by a registered surveyor on a copy
of the final plan of subdivision. Details demonstrating compliance are to be
submitted to the Principal CertifyingAuthority prior to the issue of the
Subdivision Certificate.

Reason: To ensure that utility services have been provided to the newly created lots.

19. Right of Carriageway
The Applicant shall create a right of carriageway (under the provisions of Section
88B of the Conveyancing Act) on the final plan of subdivision and accompanying
88B instrument, to includeall vehicular access and manoeuvring areas. Details
demonstrating compliance are to be submitted to the Principal Certifying Authority
prior to the issue of the Subdivision Certificate.

Reason: Council’s subdivision standards and the statutory requirements of the
ConveyancingAct 1919.

19A — Positive Covenant of the future Access Way
The Applicant shall create a positive covenant (under the provisions of section 88B of
the Conveyancing Act) on the plan of subdivision and accompanying 88B instrument,
requiring the proprietor/s of proposed lot 1 to widen the 3.1m wide accessway by
400mm to be 3.5 metres wide as measured from the eastern boundary of the right of
carriageway within Lot 3 in DP18022 (and widen the right of carriageway in favour of
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lot 2 accordingly) as part of any development consent (under Environmental
Planning and Assessment Act 1979) for demolition and/or re-construction of the
existing dwelling in proposed Lot 1.

The details of the proposed access way widening required by the covenant is as
shown on approved plan of subdivision No. ‘19682subdivision’ version 4 by CMS
surveyors dated 28 March 2022.

The terms of the 88B instrument must be prepared by the applicant. Northern
Beaches Council shall be nominated as the sole authority empowered to release,
vary or modify the access way and covenant.

Reason: To ensure that Council’s subdivision standard and the statutory
requirements of the Conveyancing Act 1919 are met and the adequate access is
provided to the proposed Lots.

20. Sydney Water Compliance Certification
The Applicant shall submit a Section 73 Compliance Certificate under the Sydney
Water Act

1994 issued by Sydney Water Corporation. Application must be made through an
authorised Water Servicing Co-ordinator. Please refer to the Building Developing
and Plumbing section ofthe web site www.sydneywater.com.au
<http://www.sydneywater.com.au> then refer to “WaterServicing Coordinator”
under “Developing Your Land” or telephone 13 20 92 for assistance.

Following application a “Notice of Requirements” will advise of water and sewer
infrastructure tobe built and fees to be paid. Please make early contact with the
coordinator, since building of water/sewer infrastructure can be time consuming
and may impact on other services and building, driveway or landscape design.

Details demonstrating compliance are to be submitted to the Principal Certifying
Authority priorto the issue of the Subdivision Certificate.

Reason: To ensure compliance with the statutory requirements of Sydney Water.

21. Easement for Services
The Applicant shall create an easement for services (under the provisions of
Section 88B of theConveyancing Act) on the final plan of subdivision, to accompany
the Section 88B instrument toensure all utility services are located within the
appropriate easement(s).

Details demonstrating compliance are to be submitted to the Principal Certifying
Authority priorto the issue of the Subdivision Certificate.

Reason: Council’s Subdivision standards and statutory requirements of the
Conveyancing Act1919.

22. Release of Subdivision Certificate
The final plan of subdivision will not be issued by Council until the
development has beencompleted in accordance with terms and conditions
of the development consent.

Page 11 of 12


http://www.sydneywater.com.au/
http://www.sydneywater.com.au/
http://www.sydneywater.com.au/

Thatcher V Northern Beaches Council LEC No: 2021/328295

Reason: Council’s subdivision standards and the statutory requirements of the
ConveyancingAct 1919.

23. Subdivision Certificate Application
The Applicant shall submit a Subdivision Certificate Application to Council, which
is to include acompleted Subdivision Certificate form and checklist, a final plan of
subdivision prepared in accordance with the requirements of the Conveyancing
Act 1919, four copies of the final plan ofsubdivision and all relevant documents
including electronic copies. This documentation is to besubmitted to Council prior
to the issue of the Subdivision Certificate. All plans of survey are to show
connections to at least two Survey Co-ordination Permanent Marks. The fee
payable is tobe in accordance with Council’s fees and charges.

Reason: Statutory requirement of the Conveyancing Act 1919.

24, Survey Plan — Construction Identification
The Applicant shall submit a declaration by a registered surveyor as evidence that
all construction has been effected within the appropriate property, easement
boundaries and rightsof carriageway. This shall be in the form of a copy of the final
subdivision or easement plan, withthe distances from the boundaries to the edges
of these structures endorsed in red thereon and signed by the surveyor. Details
demonstrating compliance are to be submitted to the Principal Certifying Authority
prior to the issue of the Subdivision Certificate.

Reason: To ensure accurate location of buildings, access and services.

25. Title Encumbrances
The Applicant shall ensure all easements, rights of carriageway, positive
covenants and restrictions as to user as detailed on the plans and required by the
development consent are tobe created on the title naming Council as the sole
authority empowered to release or modify.

Details demonstrating compliance are to be submitted to the Principal Certifying
Authority priorto the issue of the Subdivision Certificate.

Reason: To ensure proper management of land.

28. Restriction as to User (Vehicular Access)

The Applicant shall submit a restriction as to user (under the provisions of Section 88B of
the Conveyancing Act) to be incorporated on the title of proposed Lot 1. The

restriction shall preclude that lot from utilising its frontage for vehicular traffic except for
the section created as a Right of Carriageway. The wording of the restriction of use is to
be prepared by a surveyor, with terms acceptable to Council.

Details demonstrating compliance are to be submitted to the Principal Certifying Authority
prior to the issue of the Subdivision Certificate.

Reason: To ensure compliance with Council policy for vehicular access.
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