OUR REFERENCE: RHW:CW:190054

YOUR REFERENCE:

19 December 2019

Pavilion Residences No.3 Pty Ltd
PO Box 1640
NORTH SYDNEY NSW 2059

Dear Sir/Madam

Property: 21 Whistler Street, Manly

| refer to my advice to you of 3 December 2019, wherein | was
asked to research the ownership and prepare legal advice
accordingly. | had the appropriate searches carried out and
prepared this advice, which has been provided to you.

| also understand that a consultant for Council has stated that
Thomas Rowe was the owner of the said property based on a rate
assessment notice. The rate assessment notice shows who paid the
rate notice, and is not an indicator of who owed the property. This is
not the correct way to determine legal ownership and it is incorrect
to state that Rowe was the owner based solely on a rate
assessment notice with no address.

The document that solely determined who owned the land is the
indenture registered with land Titles, being registered No 433 Book
150, not the document being presented by the consultant.

The indenture states:

That the property was conveyed to Sydney Green on 21 May 1875,
until he sold the property in December 1883.

The same indenture also granted Charlotte Rowe a right of
residency during her life, granting her sole and separate use of the
premises, not unlike a tenant. | understand that she passed away in
1877.

Upon her demise, Sydney Green or his heirs or executors would
then take possession of the property in accordance with the
indenture. Accordingly, Sydney Green owned Lots 8 and 9 from 21
May 1875 until he sold these in Decembe%];éﬁs.

We advise that this office will be closed from 12.00 pm on Friday, 20*" December 2019

and will re-open at 9.00 am on Tuesday, 7t" January 2020
We take this opportunity to wish you a Merry Christmas and a Happy New Year.

Website: www.ock.com.au
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Reg no. 444 book 162, as mentioned in page 7 item 2, has nothing to do with lots 8
and 9, and relates instead to Lots 10 & 11, comprising a completely different
property, and therefore does not have any bearing on 21 Whistler Street Manly,
being the property that Sydney Green owned where Charlotte Rowe had a right of
residency. The reference on page 7 item 2 relates to a transfer for lots 10 and 11
that Thomas and Charlotte Rowe bought from Arthur Croft.

Yours faithfully
O'BRIEN CONNORS & KENNETT
per:




OUR REFERENCE: RHW:PD:190054

YOUR REFERENCE:

30 January 2020

Pavilion Residences No.3 Pty Ltd
PO Box 1640
NORTH SYDNEY NSW 2059

Dear Sir/Madam

Re: Proposed Heritage Listing Property: 21
Whistler Street, Manly

We refer to the report prepared by Dr Terry Kass dated January 2020, ‘An
Investigation of Evidence Regarding the Association of Thomas Rowe with
21 Whistler Street, Manly’.

Having reviewed the report, and the conclusions made on page 11 of this
report, we have identified a number of issues and incorrect conclusions.

1. Thomas Rowe purchased allotments 8 and 9 of section C of the
Brighton Estate using his own money

The Land Registry Services records set out that the property was conveyed
on 21 May 1875 jointly to John Dawson, Eliza Zuccani and John Charles
Lovell as to the first part, Thomas Rowe as to the second part, Charlotte
Jane Rowe of the third part and Sydney Moore Green as to the forth part.

An indenture was entered into this same day, duly executed by all of the
abovementioned proprietors, whereby they then conveyed the property to
Sydney Moore Green in its entirety. This same indenture also granted a
right of residency to Charlotte Jane Rowe, granting her ‘sole and separate
use’ of the subject property during her life. There is no evidence that
Thomas Rowe used his own money.

The conclusions drawn in the abovementioned report refer to the property
being vested in Thomas Rowe upon Charlotte Jane Rowes death as her
next of kin. As Charlotte Rowe only had a right of tenancy during her life,
the property has been inappropriately dealt with, as the right of tenancy
ended upon her death and Sydney Moore Green or his heirs were the
owners, not Thomas Rowe, and Thomas Rowe had no legal right to the
property, Lots 8 and 9, upon Charlotte Rowe’s death.

This conclusion by Dr Kass is incorrect.
2. Thomas Rowe voluntarily vested the property in the hands of a

trustee for the benefit of his wife Charlotte Jane Rowe.

Website: www.ock.com.au
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5. At the death of his wife Charlotte on 19 March 1877, the property was vested in
Thomas Rowe as the next of kin.

The report states that upon Charlotte Rowe’s death on 19 March 1877 the property was
vested to Thomas Rowe, despite there being no records to show a grant of probate, which is
required to legally vest any interest in property. The statutory declaration signed by Thomas
Rowe on 1 July 1886 is therefore likely to have been signed as a result of the property being
vested without Mr Rowe having the legal authority to do so. This would likely have been to
enable the Land Titles office to cover themselves in the event of a claim against the property
and the way the estate was incorrectly dealt with. The property was not vested to Thomas
Rowe upon Charlotte Rowe’s death.

These conclusions by Dr Kass are incorrect.

3. Thomas Rowe obtained a loan from the Equitable Permanent Benefit Building
Land and Savings Institution for £700 for lots eight and nine only. He made the
loan himself and spent it on the property and also paid all other expenses.

4. The size of the loan (E700) plus a further loan of £250 on the security of those
two lots alone is a strong indicator that buildings were being constructed on the
site.

The mortgage was in the name of Charlotte Rowe and Thomas Rowe, not Thomas
Rowe on his own.

The report relies upon evidence of mortgages being taken out over the property
to suggest that Thomas Rowe designed and constructed a building on the subject
property. This view is highly speculative, and not in accordance with any
documentation recorded by the Land Titles office or Council’s records. A search
of Council’s records indicate that no Development or Building Applications or plans
were ever received or approved for the subject lot during the time of Thomas
Rowes purported ownership, nor is there any evidence to suggest that Thomas
Rowe designed or developed the property. The reliance on Mortgages to try and
assert historical significance is not adequate legal evidence. In addition, mortgage
502 Book 157 also makes multiple references to houses, premises,
hereditaments, buildings, messuages, rents and the requirement to insure the
premises. It can therefore be concluded that there was already a house on the
subject lot prior to Mr Rowes brief occupation. The funds could have been used
for his purchase of Lots 10 and 11, the finishing of their home in Elizabeth Bay,
Caprera, repaying other loans he had or any of his development or business
projects he was involved with in Sydney.

| note that for a mortgage to be taken over the property it would have required the consent
and execution by Sydney Moore Green, and if no such consent was granted, this finance was
not obtained legally. The mortgage does not have Sydney Green’s signature on it.

The statutory declaration has not been legally acknowledged or signed by Sydney Green that
would be required to validate Thomas Rowe’s unsubstantiated claims in it.

| also note that Thomas Rowe was the Surveyor for the Equitable Permanent Benefit Building,

Land and Savings Institution from 1875 to 1882 as stated in Sands directories for those
periods.

These conclusion by Dr Kass are incorrect.



6. The further charge or additional loan of £250 for the same allotments on 18
April 1879 was made in Thomas Rowe’s name.

Ownership of property is determined by the conveyance of that property, as reflected in the
records held by the Land Registry Services. A conveyance therefore proves ownership, while
a mortgage does not. This is because a mortgage can have other parties to it, who are not the
registered proprietors of the land, yet are still party to the mortgage. The document that solely
determines who owned the land is the indenture registered with Land Title, being registered
No 433 Book 150, which confirms the conveyance of the property.

| note that for a mortgage to be taken over the property it would have required the consent
and execution by Sydney Moore Green, and if no such consent was granted, this finance was
not obtained legally.

This does not prove ownership.

7. When the property was sold on 21 December 1883, it was sold by Thomas
Rowe in his own name. Sydney Moore Green was a party to the transaction in
order to extinguish any residual equity he had in the property as trustee of
Charlotte Jane Rowe. This was a common practice in nineteenth and twentieth
century conveyances to ensure that there was a clear title for the purchaser.

8. Thomas Rowe received the entire £2,250 when the property was sold. The
considerable increase in the value of the land indicates substantial building had
occurred on the site.

Lots 8 and 9 were sold by Sydney Green on 21 December 1883 in his name, not as trustee
for Charlotte Rowe. There is no documentation or evidence that Green was a Trustee for
Charlotte. Lots 10 and 11 were sold by Thomas Rowe on 21 December 1883. The allocation
of funds in December 1883 from the settlement for Lots 8 and 9 that Sydney Green owned
could be for any multiple number of financial arrangements that Rowe and Green had. We
note that Green became a partner in Rowe’s firm in February 1884, two months after the
settlement and that Rowe’s architectural company’s name was changed from Thomas Rowe
to Rowe and Green, thus giving Green equal billing. Sydney Green’s share of the settlement
could have been payment for his share of the company.

This conclusion by Dr Kass is incorrect.

9. On 1 July 1886, Thomas Rowe swore a Statutory Declaration that clarified his
ownership of the property. He confirmed he was the owner and that he had lived on
the property.

It would appear that Thomas Rowe was under financial and legal pressure when he had to
sign this statutory declaration as he had received funds that were not his to receive as there
was no will or probate issued that gave him the legal right to convey and settle mortgages on
Lots 10 and 11 in the settlement on 21 December 1883. In addition, there is no supporting
documentation attached to the Statutory Declaration, which would be required to confirm the
evidence contained therein.

The attached report of Edward Rayad ‘The Architectural Practice of Spain and Cosh’ dated
December 1986 clearly identifies that Mr Rowe was in financial hardship and experienced



legal troubles at various times in his life and that Thomas Rowe had carried out his affairs in
an unethical manner on many occasions, ending in his professional disgrace as a result of
the “Sydney Hospital Affair” and therefore mortgages over the property could have been
taken out for any such reason.

The report of Dr Kass, in particular the statutory declaration relied upon, also indicates that
Mr Rowe lived at the property for a brief period prior to Charlotte Rowes death and then,
shortly after her death, he left. The statutory declaration makes no reference to him having built
or designed the property, which would have strengthened his evidence, had he included this. It is
a telling omission. The Statutory Declaration, which states:

‘I lived in the cottage that stands on the property until shortly after the death of the said
Charlotte Jane Rowe”

Living at a property for approximately one year is not adequate grounds for the property to
have a purported heritage interest, taking into consideration that Mr Rowe is known to have
architecturally designed a significant portion of the Sydney CBD. If Council were to form such
aview, then it would be likely that the entire Northern Beaches area should be heritage listed
for similar reasons. This is neither practicable nor reasonable and does not accord with the
evidence put forward, the 149 Certificate issued by Council, and written advice from Council
issued to the applicant.

| am therefore of the view that the report prepared by Dr Kass is not in accordance with the
legal evidence and records available, and little to no weight should beplaced on this report in
determining whether the land is of heritage significance.

Yours faithfully
O'BRIEN CONNORS & KENNETT
per:
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ATTACHMENT 1

O’Brien Connors & Kennett Lawyers

30 January 2020



OUR REFERENCE: RHW:PD: 190054

YOUR REFERENCE:

30 January 2020

Pavilion Residences No.3 Pty Ltd
PO Box 1640
NORTH SYDNEY NSW 2059

Dear Sir/Madam

Re: Proposed Heritage Listing Property: 21
Whistler Street, Manly

We refer to the rgport prepared by Dr Terry Kass dated January 2020, ‘An
Investigation of Evidence Regarding the Association of Thomas Rowe with
21 Whistler Street, Manly’.

Having reviewed the report, and the conclusions made on page 11 of this
report, we have identified a number of issues and incorrect conclusions.

1. Thomas Rowe purchased allotments 8 and 9 of section C of the
Brighton Estate using his own money

The Land Registry Services records set out that the property was conveyed
on 21 May 1875 jointly to John Dawson, Eliza Zuccani and John Charles
Lovell as to the first part, Thomas Rowe as to the second part, Charlotte
Jane Rowe of the third part and Sydney Moore Green as to the forth part.

An indenture was entered into this same day, duly executed by all of the
abovementioned proprietors, whereby they then conveyed the property to
Sydney Moore Green in its entirety. This same indenture also granted a
right of residency to Charlotte Jane Rowe, granting her ‘sole and separate
use’ of the subject property during her life. There is no evidence that
Thomas Rowe used his own money.

The conclusions drawn in the abovementioned report refer to the property
being vested in Thomas Rowe upon Charlotte Jane Rowes death as her
next of kin. As Charlotte Rowe only had a right of tenancy during her life,
the property has been inappropriately dealt with, as the right of tenancy
ended upon her death and Sydney Moore Green or his heirs were the
owners, not Thomas Rowe, and Thomas Rowe had no legal right to the
property, Lots 8 and 9, upon Charlotte Rowe's death.

This conclusion by Dr Kass Is incorrect.
2. Thomas Rowe voluntarily vested the property in the hands of a

trustee for the benefit of his wife Charlotte Jane Rowe.
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ATTACHMENTS TO HERITAGE 21 ANALYSIS OF HISTORICAL INFORMATION RELATING TO 21 WHISTLER STREET, MANLY - 5/02/2020

5. At the death of his wife Charlotte on 19 March 1877, the property was vested in
Thomas Rowe as the next of kin.

The report states that upon Charlotte Rowe's death on 19 March 1877 the property was
vested to Thomas Rowe, despite there being no records to show a grant of probate, which is
required to legally vest any interest in property. The statutory declaration signed by Thomas
Rowe on 1 July 1886 is therefore likely to have been signed as a result of the property being
vested without Mr Rowe having the legal authority to do so. This would likely have been to
enable the Land Titles office to cover themselves in the event of a claim against the property
and the way the estate was incorrectly deait with. The property was not vested to Thomas
Rowe upon Charlotte Rowe's death.

These conclusions by Dr Kass are incorrect.

3. Thomas Rowe obtained a loan from the Equitable Permanent Benefit Building
Land and Savings Institution for £700 for lots eight and nine only. He made the
foan himself and spent it on the property and also paid all other expenses.

4. The size of the loan (£700) plus a further loan of £250 on the security of those
two lots alone is a strong indicator that buildings were being constructed on the
site.

The mortgage was in the name of Charlotte Rowe and Thomas Rowe, not Thomas
Rowe on his own.

The report relies upon evidence of mortgages being taken out over the property
to suggest that Thomas Rowe designed and constructed a building on the subject
property. This view is highly speculative, and not in accordance with any
documentation recorded by the Land Titles office or Council's records. A search
of Council's records indicate that no Development or Building Applications or plans
were ever received or approved for the subject lot during the time of Thomas
Rowes purported ownership, nor is there any evidence to suggest that Thomas
Rowe designed or developed the property. The reliance on Mortgages to try and
assert historical significance is not adequate legal evidence. In addition, mortgage
502 Book 157 also makes multiple references to houses, premises,
hereditaments, buildings, messuages, rents and the requirement to insure the
premises. It can therefore be concluded that there was already a house on the
subject lot prior to Mr Rowes brief occupation. The funds could have been used
for his purchase of Lots 10 and 11, the finishing of their home in Elizabeth Bay,
Caprera, repaying other loans he had or any of his development or business
projects he was involved with in Sydney.

| note that for a mortgage to be taken over the property it would have required the consent
and execution by Sydney Moore Green, and if no such consent was granted, this finance was
not obtained legally. The mortgage does not have Sydney Green's signature on it.

The statutory declaration has not been legally acknowledged or signed by Sydney Green that
would be required to validate Thomas Rowe's unsubstantiated claims in it.

| also note that Thomas Rowe was the Surveyor for the Equitable Permanent Benefit Building,

Land and Savings Institution from 1875 to 1882 as stated in Sands directories for those
periods.

These conclusion by Dr Kass are incorrect.



ATTACHMENTS TO HERITAGE 21 ANALYSIS OF HISTORICAL INFORMATION RELATING TO 21 WHISTLER STREET, MANLY - 5/02/2020

6. The further charge or additional ioan of £250 for the same allotments on 18
April 1879 was made in Thomas Rowe’s name.

Ownership of property is determined by the conveyance of that property, as reflected in the
records held by the Land Registry Services. A conveyance therefore proves ownership, while
a mortgage does not. This is because a mortgage can have other parties to it, who are not the
registered proprietors of the land, yet are still party to the mortgage. The document that solely
determines who owned the land is the indenture registered with Land Title, being registered
No 433 Book 150, which confirms the conveyance of the property.

| note that for a mortgage to be taken over the property it wouid have required the consent
and execution by Sydney Moore Green, and if no such consent was granted, this finance was
not obtained legally.

This does not prove ownership.

7. When the property was sold on 21 December 1883, it was sold by Thomas
Rowe in his own name. Sydney Moore Green was a party to the transaction in
order to extinguish any residual equity he had in the property as trustee of
Charlotte Jane Rowe. This was a common practice in nineteenth and twentieth
century conveyances to ensure that there was a clear title for the purchaser.

8. Thomas Rowe received the entire £2,250 when the property was sold. The
considerable increase in the value of the land indicates substantial building had
occurred on the site.

Lots 8 and 9 were sold by Sydney Green on 21 December 1883 in his name, not as trustee
for Charlotte Rowe. There is no documentation or evidence that Green was a Trustee for
Charlotte. Lots 10 and 11 were sold by Thomas Rowe on 21 December 1883. The allocation
of funds in December 1883 from the settlement for Lots 8 and 9 that Sydney Green owned
could be for any multiple number of financial arrangements that Rowe and Green had. We
note that Green became a partner in Rowe's firm in February 1884, two months after the
settlement and that Rowe’s architectural company’s name was changed from Thomas Rowe
to Rowe and Green, thus giving Green equal billing. Sydney Green's share of the settlement
could have been payment for his share of the company.

This conclusion by Dr Kass is incorrect.

9. On 1 July 1886, Thomas Rowe swore a Statutory Declaration that clarified his
ownership of the property. He confirned he was the owner and that he had lived on

the property.

It would appear that Thomas Rowe was under financial and legal pressure when he had to
sign this statutory declaration as he had received funds that were not his to receive as there
was no will or probate issued that gave him the legal right to convey and settle mortgages on
Lots 10 and 11 in the settiement on 21 December 1883. In addition, there is no supporting
documentation attached to the Statutory Declaration, which would be required to confirm the
evidence contained therein.

The attached report of Edward Rayad ‘The Architectural Practice of Spain and Cosh’ dated
December 1986 clearly identifies that Mr Rowe was in financial hardship and experienced



ATTACHMENTS TO HERITAGE 21 ANALYSIS OF HISTORICAL INFORMATION RELATING TO 21 WHISTLER STREET, MANLY - 5/02/2020

legal troubles at various times in his life and that Thomas Rowe had carried out his affairs in
an unethical manner on many occasions, ending in his professional disgrace as a result of
the “Sydney Hospital Affair’ and therefore mortgages over the property could have been
taken out for any such reason.

The report of Dr Kass, in particular the statutory declaration relied upon, also indicates that
Mr Rowe lived at the property for a brief period prior to Charlotte Rowes death and then,
shortly after her death, he left. The statutory declaration makes no reference to him having buitt
or designed the property, which would have strengthened his evidence, had he included this. It is
a telling omission. The Statutory Declaration, which states:

“l lived in the cottage that stands on the property until shortly after the death of the said
Charlotte Jane Rowe”

Living at a property for approximately one year is not adequate grounds for the property to
have a purported heritage interest, taking into consideration that Mr Rowe is known to have
architecturally designed a significant portion of the Sydney CBD. If Council were to form such
a view, then it would be likely that the entire Northern Beaches area should be heritage listed
for similar reasons. This is neither practicable nor reasonable and does not accord with the
evidence put forward, the 149 Certificate issued by Council, and written advice from Council
issued to the applicant.

| am therefore of the view that the report prepared by Dr Kass is not in accordance with the
legal evidence and records available, and little to no weight should beplaced on this report in
determining whether the land is of heritage significance.

Yours faithfully
O'BRIEN CONNORS & KENNETT
per:

/
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ATTACHMENT 2a

SALE ADVERTISEMENT
HARDIE AND GORMAN AUCTIONEERS

5 DECEMBER 18833
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ATTACHMENT 2b

SHEET 29 OF THE 1890 MS&WBS DRAWING

1890



ATTACHMENTS TO HERITAGE 21 ANALYSIS OF HISTORICAL INFORMATION RELATING TO 21 WHISTLER STREET, MANLY - 5/02/2020

NNy

2

SHEETJ N2 29

SeALL . 60 LiNKS TO ONE MK

SYDNEY WATER
THIS PLAN IS NOT NECESSARILY

UP TO DATE OR CORRECT AND

SYDNEY WATER ACCEPTS NO
RESPONSIBILITY IN THAT REGARD

ertimate reguive me

N 0650

R O e

i
3

Fii
)
£ 3
- |
E§114 - —— - i



ATTACHMENTS TO HERITAGE 21 ANALYSIS OF HISTORICAL INFORMATION RELATING TO 21 WHISTLER STREET, MANLY - 5/02/2020

ATTACHMENT 3

DP 10228 is the subdivisional plan prepared
by Surveyor Nott

July 1920
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ATTACHMENT 4

1950 Surveyed Plan F.P.368451

1950
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ATTACHMENT 5

1967 BA Drawings for proposed alterations
and additions.

1967
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ATTACHMENT 6

Norton Survey Partners

6 DECEMBER 2019
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NORTON SURVEY PARTNERS

SURVEYORS & LAND TITLE CONSULTANTS ’ql

Our Ref: 53011
6th December, 2019

Urban Partners
Suite 202, 349 Pacific Highway
NORTH SYDNEY NSW 2060 Attn: Ted Byrne

Re: 21 Whistler Street, Manly - Lot B D.P.368451

As discussed, we have carried out further title searches at Land Registry Services (LRS) in regard to the above
property. In the course of those searches we have obtained a copy of D.P.10228. This is a subdivision plan prepared
in July 1920 by Surveyor Nott.

From our investigations we can advise that the northem boundary of the land in DP10228, specifically Lot 1 therein, is
contiguous with the southern boundary of the land in D.P.368451, i.e. it is a common boundary line.

D.P.10228 shows the position of various occupations (fences and buildings) close to the perimeter boundaries of the
land and, where those occupations are buildings, it also includes a description of the main material of construction.
Showing such information was an important survey requirement of the Registrar General at that time and this has
carried through to the present day.

To demonstrate this point, | have included below an extract from Clause 63 (1) of the current Surveying and Spatial
Information Regulation 2017:

(1) A survey plan must: ........
(e) show the description and location (including the age, nature, construction material and relationship to the
boundary) of any substantial structure (including any fence):
(i) that is within 1 metre of the boundary of the land surveyed, or
(ii) that is otherwise relevant to the boundary definition,

At the north east corner of Lot 1, D.P.10228 shows a building described as “stone” adjacent to the north boundary and
situated within the south east corner of what is now Lot B D.P.368451. We note the south east corner of Lot B is
currently occupied by a brick building. This indicates that the brick building was erected some time after July 1920, the
date of preparation of D.P.10266.

Further to the above we note that DP10288 shows the stone building as standing 4 inches (100mm) clear of the north
boundary of Lot 1 and 3 inches (75mm) inside the Whistler St boundary. D.P.368451 (dated July 1950) displays a
building (of unidentified material) upon Lot B and shows this building 3% inches (90mm) clear of the north boundary of
Lot 1 and 7 inches (180mm) inside the Whistler St boundary.

While the difference between the plans in setbacks to the north boundary is inconsequential, the difference in setbacks
to Whistler St is substantial in a survey context, being 4 inches (105mm). This places the building shown in
D.P.368451 in a different position to that shown in D.P.10288 which indicates they are not the same building.

L= ‘ a

~ i |

We attach copies of D.P.10288 & D.P.368451 for reference.
NORTON SURVEY PARTNERS PTY LTD

B .
Pon —Sill_ S

Chris Norton
Registered Surveyor

NORTON SURVEY PARTNERS PTY LTD ssn 22618 980 475
1/670 Darling Street Rozelle NSW 2039 ] Ph: (02) 9555 2744
PO Box 289 Rozelle NSW 2039 office@nspartners.com.au
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ATTACHMENT 7

TSS Survey of the Site

13 January 2020
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T88 TOTAL SURVEYING SOLUTIONS
TSS TOTA L S U RV E Y I N G Sydney, Central Coast & Melbourne
Suite 8, 448 Pacific Highway, Lane Cove North NSW 2066
ghway,

Email:tss@totalsurveying.com.au
Ph.1300 877 000

Our Reference: 200004-1
Date of Survey: 13/1/2020

Urban Partners
Attn: Ted Byrne

21 Whistler Street, Manly
Lot B DP 368451

Dear Ted,

In accordance with your instructions, we have surveyed for setting out purposes Lot B in Deposited
Plan 368451.

The subject property is identified as No.21 Whistler Street, Manly in the Local Govemment Area (LGA)
of Northem Beaches and has a frontage of 17.755 metres to Whistler Street as shown on the attached
sketch.

Upon the land stands an old rendered building. The southeast corner of the building is 0.18m clear from
Whistler Street boundary. My surveyed building offset is consistent with the number (77) shown on
Deposited Plan 368451 dated 4™ July 1950.

Any improvements to be erected on or near the boundaries will require further survey. If any
construction is to be carried out on or near the boundaries, survey marks should be placed to define
the boundaries.

Yours Faithfully,

G W AY “..
Lt M}Q‘x“%‘vﬂﬁ\’
Richard Abbott

Registered Land Surveyor
Surveyor ID: 9057
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ATTACHMENT 8

O’Brien Connors & Kennett Lawyers

3 December 2019



OURREFERENCE: RHW.CW:190054
YOUR REFERENCE:

3 December 2019

Pavilion Residences No.3 Pty Ltd
PO Box 1640
NORTH SYDNEY NSW 2059

Dear Sir/Madam

Historical records and searches
Property: 21 Whistler Street, Manly

search with respect to the abovementioned property.

The two documents should be read in conjunction with one another,
whereby the_historical index search shows that the property was
conveyed on 21 May 1875 jointly to John Dawson, Eliza Zuccani and
John Charles Lovell as to the first part, Thomas Rowe as to the
second part, Charlotte Jane Rowe of the third part and Sydney Moore
Green as to the forth part.

Thériﬁdéntufa was entered into:th.is,same day, duly executed by all of

the abovementioned proprietors, whereby they then conveyed the

property to Sydney Moore Green in its entirety, for the sum of -

_£173,13, which was paid to the vendors on 21 May 1875.

"' The térms of the indenture also granted a right of residency to

' "Charlotte Jane Rowe, granting her ‘sole and separate use' of the |
- ‘subject property during her life. The deed establishes that upon her

- Ppassing, the purchaser, Sydney Moore Green, or his heirs or
 execlitors would then take possessior of the premises.

| enclose copy of the indenture together with the historical search
. records, confirming the abovementionéd details.

" 8hould youi have any queries, please do not hesitate to phone me.

~Yours falthfully gl
' O'BRIEN CONNORS & KENNETT
T pars i e Loy Fat

o ‘wenm-immpnmg@m buelosied from 12.00 pm on Fiiday, 20% December 2019
Lo (- and wll rei0pan 82 9.00 nm on Tuasdey, 7° January 2020
+ We take this apportinity 0 with yey ¢ Mery Chritmas and a Hapay New Year,

S Wabssite: e,
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4

LAWVYERS

O'Brien
Co;’mc-rs
& Kennett

" David Marimic |

& Ansociates ' .

Lesloy Dingloy
: Solicifors & Lawyers

5 ¢ gg‘bmemn
We have reviewed the indenture, together with the historical index e!pa . i)
‘ _Peter D Kennett -

Special Counsel

Clare Waltwiight
Associale wﬂg ot

‘Lesley Dingley -

Edwin Nelson . -

I PR '.,_. A
- Aexandra Willsodk

Nk;olaDav“ls 1
Oﬂlp?lddmii: i

Level 2, Suftes 24-25,

22-26 Fisher Road, "

“Dee Why 2009

. PO Box 1156, Dee Why
- NSW2099 1 ° -

DX 910168 Wy

Tel (02) p0821655
Fax. (02) 0982 1066

: sniail@ooklaw.som.au
ABN; 12812616353 .

~ .iLiabliity limited by 4 schame approved under Profassibnal Standards Legislation and by our Terms of
Appalntment. Employed legal practitlonars and diractors of Legaleex Pty Limitad ABN 12 612 615 353 an
- Incoroaratad laohlneelics trading as (YBrian Connors & Kanneft are membars of that scheme
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SCHEDULE REFERRED TO°
., . . (10 DE GIONED BY APPLICANT:
To inclade not only Titls Deeds, &c., but also Plan and Surveyor's Declarstion veritylg same.

STRACT OFTITLE of Henry Cilbert Snith

g
.
1. X
’l%mr’@onn OF ATTORNEY Of Henry Gilbert Smith to Messrs. Street and Thomae
3. ABSTRACT OP TITLE Of Trustees of the ¥ill of Emil10 Zuocoani

apoliaaty 5o X CONVEYANCE 1et. June 1875 John Pawson Eliza Zuccani and John Charles Lovell
n-.ud,-.n"'f" one part and Arthur Croft other part registered yNo. 645 Book 150
depouited with the B ’wouramr; 7th March 1876 Charlotte Jane Rowe and Thomas Rowe one part
enry Hudson ond'Cherles Bown Trusteos of the Equitable Benefit
LT Y e § ilding land and Savings Inetitut£od other part registered Xo. 502 Bk 157
W required. 7 FURTHER OHARGE 18th April 1879 Thomas Rowe of one part Henry Rundsdn
end - Charles Bown of the other part Reg. Yo. 236 Book 190
8+ X' DISCHAROE 13th November 1883 of above Lortgage of 7th Varch 1876 re-

3
L
z

relata alin o property ~glotered YNo. 70 Book 280 -y
:u“h- g 9¢ \CDISCHARQGE of 13th November 1885 of above Further Charge of 1sth April
aiies partal 1879 rezistered No. 71 Bcor 280
m&d- 10, col:n{::cs 13th September 1876 Arthur Croft to Thomas Rowe Reg. NO. 444
for 00K .
?f‘."‘..‘:...... 114 X CONVEYANCE 218t Pecember 1883 Thomes Rowe lst. part Sydney Miore Green
" retarm ol th erginals econd ‘part and rrancis Fagstaff 3rd. part reg. No. 122 Book 281

13.\(uoonx 21st. December 18835 FPrancis Fegstaff one pt and theVery Rev.
Patrick Jdspeh Mahoney and Eyre Goulbwrn Tllis of the other part Reg.
‘No. 123 Book 281

15+ XDISCHAROE of last mentioned mortgege 20th March 1885 Reg. No. 156 Bask

307
14.‘ CONVEYANCE 20th March 1885 Francls wagstaff one pt Semuel Bennett Pailey
of the other part Reg. No. 159 Fock 307
“’ﬂ"%’“ﬁ"i iu:t:, llu?lh dgas Semuel Bennett Bailey one part and the verr
o« Patrick Jospe one rn S1llis of the ot
Reg. No. 160 book 807 . And Byre goulburn S1ii i g
J.e-ytmmx 0f MORTGAGE 21st. June 1885 the very Rev, Patrick Jospeh
' Mahoney and.3yre Gouldbum 31llis of one part md Jane Frances Coveny and
‘conatance Mary .Coveny odher part registered No. 176 Book 313
17.\ RECONVEYANCE 18th June 1886 Jane Prances Coverey and Constance Mary
B e » Covenoy one part Samuel Bennott-Bailoy other part No. .B47-Book..342
1s.\commmcx 7th July 18¢6 Sgmuel Bennett Bailey lat part Bwna Prances
.Bailey 2nd part Prederiok William Bailey 3rd. part registered No. 97 Bx383
19, )lenos 9th July 1886 Smmiel Bennett Bailey and Buma Frances Bailey
one part Ohristopher Rolleston. the Hon. Henry Mort and the Hon. Sdward
Knox truetecs of -the Liverpool and London and Globe Insurance Canpany
£ » “ o regiatored No. 98 BOOk 343.. - .
P X 204 3\!: OAGE 24th February 1887 Semiel Pérnettpailey and Bmma Frances Bailey
~ *bf" the one part and the land lortzage Loan and Discount Company reg.

‘Nos" 244 BOOK %59 ;
214 -\';vxsonmz of last Mortgage 27th of Pebruary 1866 registered No. 754 Bk'382
22 X DONVEYANOR Qf Bquity of Redemption 28th Februory 16888 Samuel Bennett
Bailey end Euma Frances Bailey one part Alfred Pennett other part
.o regiaterad No. . 2 ok. 387 .. e i
23+ Y RECONVEYANCE 9th. 1890 the Hon. Pdward Knox thie Hon. Henry Mort
and ¥qlter Cumming wayt of the pne part and Alfred Bennett Of the other
gm‘ registered No. 689 BOOK 441 . SO Ly
24+ X HORTGAOGE. 16th May. 1893 Alfred Bennett to Alexander Purnett Heymrich
a o vogistersd Mo, 132 Book 515 *
26s cofmuo: of Equit y of Redemption Alfred Bennett one part and Imily
nett of the other part reg. No. 621 Book 580~ .
i 26 .(nzoommxcs 16th September 1896 Alexander Purnett Helmrioch of the one
- s ! part and BEiily Rennett of the other part registerea ¥o. 51 Book 586 -
el N &-le- and Tecl ration’ by Mr.-Surveyor williem Henry Noward — " =

2_8- Kl STATUTORY DEDLARATION of Applicant

‘ vx;ln?ss. AY i
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ATTACHMENT 9

O’Brien Connors & Kennett Lawyers

19 December 2019



OUR REFERENCE: RHW:CW:190054

YOUR REFERENCE:

19 December 2019

Pavilion Residences No.3 Pty Ltd
PO Box 1640
NORTH SYDNEY NSW 2059

Dear Sir/Madam

Property: 21 Whistler Street, Manly

| refer to my advice to you of 3 December 2019, wherein | was
asked to research the ownership and prepare legal advice
accordingly. | had the appropriate searches carried out and
prepared this advice, which has been provided to you.

| also understand that a consultant for Council has stated that
Thomas Rowe was the owner of the said property based on a rate
assessment notice. The rate assessment notice shows who paid the
rate notice, and is not an indicator of who owed the property. This is
not the correct way to determine legal ownership and it is incorrect
to state that Rowe was the owner based solely on a rate
assessment notice with no address.

The document that solely determined who owned the land is the
indenture registered with land Titles, being registered No 433 Book
150, not the document being presented by the consuitant.

The indenture states:

That the property was conveyed to Sydney Green on 21 May 1875,
until he sold the property in December 1883.

The same indenture also granted Charlotte Rowe a right of
residency during her life, granting her sole and separate use of the
premises, not unlike a tenant. | understand that she passed away in
1877.

Upon her demise, Sydney Green or his heirs or executors would
then take possession of the property in accordance with the
indenture. Accordingly, Sydney Green owned Lots 8 and 9 from 21
May 1875 until he sold these in Decembgﬂrﬂ 883.

We advise that this office will be closed from 12.00 pm on Friday, 20*" December 2019

and will re-open at 9.00 am on Tuesday, 7* January 2020
We take this opportunity to wish you a Merry Christmas and a Happy New Year.

Website: www.ock.com.au
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O'Brien

Connors

é & Kennett

LAWYERS

With:

David Marinic
& Associates

Lesley Dingley
Solicitors & Lawyers

Lawyers

Robert H Warren
Principal

Peter D Kennett
Special Counsel

Clare Wainwright
Associate

Lesley Dingley
Edwin Nelson
Alexandra Willcock

Nicole Davis

Office address:

Level 2, Suites 24-25,
22-26 Fisher Road,
Dee Why 2099

PO Box 1156, Dee Why
NSW 2099

DX 9101 Dee Why

Tel: (02) 9982 1655
Fax: (02) 9982 1066

E: email@ocklaw.com.au
ABN: 126 126 153 53

Liability limited by a scheme approved under Professional Standards Legislation and by our Terms of
Appointment. Employed legal practitioners and directors of Legaleez Pty Limited ABN 12 612 615 353 an
incorporated legal practice trading as O'Brien Connors & Kennett are members of that scheme
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Reg no. 444 book 162, as mentioned in page 7 item 2, has nothing to do with lots 8
and 9, and relates instead to Lots 10 & 11, comprising a completely different
property, and therefore does not have any bearing on 21 Whistler Street Manly,
being the property that Sydney Green owned where Charlotte Rowe had a right of
residency. The reference on page 7 item 2 relates to a transfer for lots 10 and 11
that Thomas and Charlotte Rowe bought from Arthur Croft.

Yours faithfully
O'BRIEN CONNORS & KENNETT
per:
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ATTACHMENT 10

O’Brien Connors & Kennett Lawyers

17 January 2020
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O'Brien

Connors

& Kennett
LAWYERS

OURREFERENCE: RHW:CW:190054

YOUR REFERENCE:

17 January 2020

Pavilion Residences No.3 Pty Ltd
PO Box 1640
NORTH SYDNEY NSW 2059

Dear Sir/Madam

Re: Your Sale
Property: 21 Whistler Street, Manly

We refer to your request for further particulars with respect to
ownership and mortgages in regards to registered No 433 Book 150,
held with the Land Registry Services.

Ownership of property is determined by the conveyance of that
property, as reflected in the records held by the Land Registry
Services.

A conveyance therefore proves ownership, while a mortgage does
not. This is because a mortgage can have other parties to it, who are
not the registered proprietors of the land, yet are still party to the
mortgage.

The document that solely determines who owned the land is the
indenture registered with Land Title, being registered No 433 Book
150, which confirms the conveyance of the property.

Yours faithfully
O'BRIEN CONNORS & KENNETT
per:

Website: www.ock.com.au

With:

David Marinic
& Associates

Lesley Dingley
Solicitors & Lawyers

Lawyers

Robert H Warren
Principal

Peter D Kennett
Special Counsel

Clare Wainwright
Associate

Lesley Dingley
Edwin Nelson

Nicole Davis

Office address:

Level 2, Suites 24-25,
22-26 Fisher Road,
Dee Why 2099

PO Box 1156, Dee Why
NSW 2099

DX 9101 Dee Why

Tel: (02) 9982 1655
Fax: (02) 9982 1066

E: email@ocklaw.com.au
ABN: 126 126 153 53

Liability fimited by a scheme approved under Professional Standards Legis!ation and by our Terms of
Appointment. Employed legal practitioners and directors of Legaleez Pty Limited ABN 12 612 615 353 an
incorporated legal practice trading as O'Brien Connors & Kennett are members of that scheme
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ATTACHMENT 11

R&H Report 1, 1 July 2019
Detail from Figure 4.3

1 July 2019
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Caption: “Figure 4.3 No 21 Whistler Street as depicted in the 1967 plans for alterations and additions
to the building. Blue = structures constructed by Thomas Rowe as a part of “Roseville” as shown on
the 1883 auction notice...Red = structures added by c. 1890 as shown on the MWS&DB Manly Detail
Sheet 29 and in the Kerry & Co photograph...Yellow = additions proposed in 1967.”
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ATTACHMENT 12

Weir Phillips Peer Review
21 Whistler Street, Manly

22 July 2019



ATTACHMENTS TO HERITAGE 21 ANALYSIS OF HISTORICAL INFORMATION RELATING TO 21 WHISTLER STREET, MANLY - 5/02/2020

Weir
Phillips

Heritage

22 July 2019

Attention: Greg Coppin

Wolski Coppin Architecture
Level 1 507 Military Road

Mosman NSW 2088
Re: 21 Whistler Street, Manly
Dear Greg

I have looked at the documentation sent to me regarding the above address and note the following:

1. Withregard to Council’s pre-lodgement advice of 26 July 2018:
Based on the above, I have no objections to this proposal from heritage perspective subject to the
submission of a Heritage Impact Statement with a development application.
Council also states that the subject site is not a heritage item.

I concur with both of these statements.

2. The Statement of Heritage Impact, of Heritage 21 dated September 2018 is thorough and
comprehensive. The assessment of significance of the site is appropriate. It determines that the site
meets none of the criteria for heritage listing.

I concur with the findings of this SoHI.

3. Inote Council’s further correspondence of February 2019 where the heritage officer makes no
further comment.

4. Idisagree with the Executive Summary of Item 12.1 of the Agenda of the Ordinary Council Meeting
for 23 July 2019 and with the Report of Robertson & Hindmarsh in that:

a) The historical significance is limited due to the amount of change and the lost
context of the main house. The link with a particular historic phase is now tenuous.

b) The significance of Rowe as a Mayor and as founder of the Institute of architects
would have been more sensibly vested in the now-demolished front section of the
site.

¢) The site shows little or no evidence of technical innovation.

d) The rarity of an outbuilding type in the town centre is understandable due too the
nature of a town centre. It is probable that there are other examples located in the
Municipality sufficient for their rarity in the town centre to be overcome.

I disagree with the findings of Robertson & Hindmarsh.

5. The applicant has been diligent in ensuring the site was not of heritage significance. The SoHI of
Heritage 21 is thorough and reaches a responsible conclusion. The reasons for listing by Robertson
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& Hindmarsh are tenuous and insufficient to warrant listing the site. They vindicate the Heritage
Officer’s earlier conclusion that the site is not of sufficient heritage value to warrant lisiting.

Please call me if you have any further questions.

Yours faithfullv

A

| P \\,\mim_'__

James Phillips, B.Sc.(Arch.), B.Arch., M.Herit.Cons.(Hons)
Director

Astragal Heritage Pty Ltd trading as
Weir Phillips Heritage and Planning
ABN 40 600 197 859
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alterations, additions &
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ANALYSIS OF HISTORICAL INFORMATION RELATING TO 21 WHISTLER STREET, MANLY

Heritage 21

2 February 2020

ANALYSIS OF HISTORICAL INFORMATION
RELATING TO 21 WHISTLER STREET, MANLY

1.0 OVERVIEW

Throughout this analysis it must be acknowledged that ‘Roseville’, the homestead about which much
conjecture has arisen, was demolished between ¢.1937 and 1943 as demonstrated in aerial images in Section
3 of this Report. The building on the subject site today bears no resemblance to the original service outbuilding
associated with ‘Roseville’. The only drawings of the Whistler Street elevation of the subject building, produced
to date, are the 1967 BA drawings (Attachment 5).

This Report intends to dismiss the basis of a proposed heritage listing for 21 Whistler Street, Manly (‘the Site’),
that Thomas Rowe owned, designed and built ‘Roseville’, by providing an objective analysis and primary
evidence of:

e the ownership of the Site in Title Deeds Information;
e the footprint and of the various buildings on the Site, in Surveys; and
e the transformation and evolution of the Site.

This analysis will also reject the claim by Robertson and Hindmarsh Pty Ltd that Heritage 21 does not accept
that Thomas Rowe resided at ‘Roseville’. This claim is inaccurate. Heritage 21 accepts that Thomas Rowe did
stay at ‘Roseville’ from time to time during his Mayoralty of the Manly Municipal Council. Reference to that
appears numerous times in Heritage 21’s Submission to Council on 9 December 2019, as well as in this analysis,
although Robertson and Hindmarsh denied this in its report of 12 December 2019. In addition to that it seems
Rowe only stayed at ‘Roseville’ from time to time up until shortly after his first wife’s death in March 1877, as
confirmed in recent legal advice from O’Brien Connors & Kennett Lawyers (Attachment 1, p 4).

In addition to the abovementioned primary information concerning ownership and the footprint of the
building, it is noted that comprehensive research by Heritage 21 of Council Records, Local Studies Manly
Library, National Library of Australia Trove records, the State Library and State Archives, amongst many other
sources recorded in Section 9, has not uncovered any evidence that the Site was designed or built by Thomas
Rowe. Neither has our research led us to a logical conclusion that this was the case. Robertson & Hindmarsh
has not produced any primary evidence to the contrary by way of drawings, records or any publication which
definitively demonstrates that Rowe designed ‘Roseville’. The attribution of the design of ‘Roseville’ to Rowe
is not mentioned in the many papers and articles written about Rowe’s architecture, including the Honours
Thesis by M Berry, A History of Col. Thomas Rowe and the Australian Institute of Architects NSW biographical
information on Thomas Rowe. The only depiction of the Whistler Street elevation for the Site is contained in
the 1967 BA Drawings for Alterations and Additions, which were produced as a result of a GIPA request to
Council by the Applicant.

This analysis will compile evidence that intends to expose the erroneous assumptions contained in the various
reports and responses compiled by Robertson & Hindmarsh for Council during 2019, prepared in support of
the proposed heritage listing of the Site. It is noted that Robertson & Hindmarsh has never visited the Site,
other than viewing the exterior along Whistler Street, and has relied on images provided by Full Circle Heritage.

Section 3 contains a thorough graphic chronology of the various buildings on the Site which informs the
transformation of the Site and the phases of its use, from a service wing adjoining a homestead; to a mews; to
a retail space (hairdresser); and since c. 1960s, for residential use. It is noted the current proposal for the Site,
which would contain a ground floor retail space with 8 apartments above, is in keeping with the subject
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ANALYSIS OF HISTORICAL INFORMATION RELATING TO 21 WHISTLER STREET, MANLY

buildings’ mid to late 20* Century use as a retail space and as a residential space today, which is symptomatic
of the transformation and evolution of the Site.

In refuting many of the claims made by Robertson & Hindmarsh (‘R&H’), this Report will focus in Sections 4 — 7
on four key areas:

1. The Ownership and Occupation of the Site;

2. The Design and Building of the Site;

3. The Footprint of the Service Wing; and

4. The Robertson & Hindmarsh Assessment of Heritage Significance.
BACKGROUND

In 2007 - 2008, Clive Lucas, Stapleton & Partners Pty Ltd completed a review of potential heritage items in the
(then) Manly Council area in which 21 Whistler Street, Manly (‘the Site’) was considered for listing as an item
of Environmental Heritage.! This review of ‘Manly’s Sustainable Heritage’ was extensive and items were
thoroughly considered for heritage listing. As part of the assessment of the Site, Clive Lucas conducted:

‘...an assessment of its physical fabric...” ?

Not only was 21 Whistler Street, Manly NOT LISTED as a result of the study?, the surrounding area in which it
is located was deemed not to fulfil the criteria for a proposed Conservation Area and the Site was not
considered to be of interest for a future listing. The explanation for “21 Whistler St, Manly ‘The Mews™ not
being proposed for listing, following the fabric assessment, included the following statement:

‘The roof form, some joinery and wall rendering appear to be intact. It has had major additions and appears
to be in fair condition. It has lost its domestic context.’.

Prior to the acquisition of the Site, the registered Owner sought and received from the Northern Beaches

Council a Section 149 Certificate for the Site which stated under the heading ‘Environmental Heritage’ that:

‘There is no item of Environmental Heritage situated on the land.”

Based on the S149 Certificate as well as the Clive Lucas, Stapleton assessment not to list the Site, the current
Owner exchanged contracts on the Site, after which time a Pre-DA Meeting (as recommended by Council) was
arranged to develop a DA that was mutually acceptable to both Council and the Owner. The Council minutes

of the Pre-DA Meeting state in respect of the Site:

‘No environmental heritage’.

With what appeared to be certainty regarding the heritage status of the Site, some considerable time was spent
in discussions between the Owner’s Town Planner and Council in fine tuning the DA for the Site, which included
a panel in the lobby area (depicted at the end of Section 3) to commemorate the fact that the Mayor of Manly,
Thomas Rowe, had stayed at the Site from time to time during his time as Mayor and Alderman on the Manly

Municipal Council.

1 Clive Lucas, Stapleton and Partners Pty Ltd, Manly’s Sustainable Heritage, Issued 12 Feb 2008.
2 Robertson and Hindmarsh, ‘Further Investigation & Comparative Review 21 Whistler Street, Manly’, 1 July 2019, p 21.
3 Clive Lucas, Manly’s Sustainable Heritage, p 916.
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ANALYSIS OF HISTORICAL INFORMATION RELATING TO 21 WHISTLER STREET, MANLY

Itis important to note that it has never been disputed that Rowe stayed at ‘Roseville’, from time to time, during
his tenure as Mayor of Manly. Occupation of a property in Manly and payment of the rates assessed on it
would have been a prerequisite to his eligibility to stand as an Alderman or Mayor. Since our Submission to
Council 9 December 2019, Heritage 21 is in receipt legal advice (Attachment 1) which confirms Rowe declared

in his words that in respect of the ‘Roseville’ site he:

‘..lived in the cottage that stands on the property until shortly after the death of the said Charlotte Jane Rowe’.
We note that Charlotte Rowe died on 19 March 1877.

In September 2018, Heritage 21 prepared a Statement of Heritage Impact (“ SOHI’) to accompany the DA for
the Site lodged by Urban Partners. As the Site was not heritage listed nor situated in a Heritage Conservation
Area, the SOHI was prepared as a desktop study of the Site based on secondary sources. The SOHI incorrectly
stated that Thomas Rowe was the owner of the ‘Roseville’ site because it misconstrued two advertisements;
one for the sale/letting of (presumably) ‘Roseville’ in 1879; and the other for the sale of furniture and effects
at ‘Roseville’ in 1880.% Following the SOHI, Heritage 21 undertook further investigation of primary sources in
2019, including Title Deeds and Surveys, and discovered that the Site was never owned by Thomas Rowe,
although he owned a neighbouring site for a time. Heritage 21 informed the Northern Beaches Council of this
error concerning ownership during 2019 and Heritage 21 specifically covered the point in detail in its
Submission to Council on 9 December 2019. The Title Deeds information was based on legal advice contained
in the letter from O’Brien Connors & Kennett Lawyers dated 3 December 2019 (Attachment 8). Despite the
evidence in Title Deeds concerning the fact that Rowe never owned the Site, produced in detail by Heritage 21
on 9 December, this primary information was refuted by Robertson & Hindmarsh in its Report to Council on 12
December 2019, which was specifically a reply to Heritage 21’s 9 December 2019 Submission. As a result,
R&H’s Report of 12 December 2019 was submitted to the LPP on 16 December 2019 and it (the R&H Report of
12 December 2019) rebutted the new information by H21 on 9 December 2019. This resulted in the LPP
erroneously allowing the Council motion to proceed to the Gateway Determination. Council voted on the
motion on 17 December 2019. Ultimately it was defeated by a Rescission Motion supported by five Councillors.
Council then called for an Extraordinary Meeting on 23 December 2019 but a quorum was not achieved and
the matter has been deferred until 25 February 2020.

During the course of 2019, at the behest of Robertson & Hindmarsh Pty Ltd, the Site went from being dismissed
in 2008 by Clive Lucas, Stapleton as having no heritage potential whatsoever, to being assessed as a place of
heritage significance by Robertson & Hindmarsh. The Robertson & Hindmarsh Assessment of Heritage
Significance (in its Report of 1 July 2019) was based largely on the false hypothesis that Thomas Rowe owned,
designed and built the cottage ‘Roseville’ and its outbuildings. This hypothesis was perpetuated by Robertson
& Hindmarsh without providing any Title Deeds information to support it and was based on rates notices, Sands
Directory entries and tender notices, none of which actually mention ‘Roseville’ or the Site, and which did not,
in our opinion, reliably prove that the Site was owned, designed and built by Rowe.

In addition to that, no drawings identifying Rowe as the designer or builder of ‘Roseville’ have ever been
produced. In its Report of 1 August 2019, Robertson & Hindmarsh acknowledges this point and states:

‘Whilst no drawings by Rowe for the house have been uncovered the documentary evidence strongly
indicates that Thomas Rowe designed the house and the outbuildings for his family.”®

However, the published tender notice relied on contains no street address linking the tender to ‘Roseville’ so
cannot be deemed to be primary or secondary evidence of Rowe’s connection to the design and building of
‘Roseville’. Also, Rowe is known to have built various houses in Manly and the tender notice could be for any
of those houses. This is discussed in Section 5 of this Report.

4 Heritage 21, SOHI September 2018, p 11.
5 R&H 1 August 2019, p 4.
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Regarding the ownership of ‘Roseville’, an illustration of the determination by Robertson & Hindmarsh to
ignore Heritage 21’s research is seen in the R&H Report of 12 December 2019 where R&H mentions numerous
times that Rowe owned ‘Roseville’ despite Heritage 21 providing primary evidence to Council by way of legal
advice about Title Deeds information on 9 December 2019. Thus, paradoxically, instead of Robertson &
Hindmarsh for Council actually providing primary evidence that Rowe owned ‘Roseville’, the burden of proof
has fallen onto the registered Owner, rather than Council, to prove that Thomas Rowe did not own the Site.

Finally, it is noted that the 1967 BA drawings for Alterations and Additions to the Site are the earliest, indeed
the only, known depiction of the east elevation backing onto the Whistler Street boundary. The earliest
available plan of c. 1883, discussed in Section 3, confirms that the east elevation of the service wing for
‘Roseville’ was a blank wall. By examining the footprint and use of the Site over time in Section 3, this Analysis
will conclude that the 1967 drawings record the first window and door openings on the Whistler Street
elevation.

The transformation of the Site observed in the various iterations of the Whistler Street building,
demonstrates the evolution of its use: initially as a service wing; by the turn of the 20" Century as a mews; as
a retail area including a hairdresser; and from c. 1967 onwards as a residence.
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ANALYSIS OF HISTORICAL INFORMATION RELATING TO 21 WHISTLER STREET, MANLY

2.0 STRUCTURE
This Analysis is presented in two documents.
Document 1

Section 3: describes the transformation of the Site from the c. late 19" Century to date, by tracking the
changing footprint of the various buildings along the Whistler St frontage of the Site as well as the evolution
of the use of the Site. Graphic evidence of the Site, arranged in chronological order, is used to look at the
changes to the Site coverage.

Sections 4 — 7: comment on the various assessments made and conclusions drawn by Robertson & Hindmarsh
Pty Ltd and submitted to the Northern Beaches Council in the following reports:

e  Further Investigation & Comparative Review 21 Whistler St, Manly, 1 July 2019, (Item 12.1 — 23 July
2019) - ‘R&H Report 1, 1 July 2019’;

e Response to Intended Interim Heritage Order by Heritage 21, dated 23 July 2019 and Letter dated 22
July 2019 prepared by Weir Phillips Heritage, 1 August 2019 — ‘R&H Report 2, 1 August 2019’;

e 21 Whistler Street, Manly Robertson & Hindmarsh Pty Ltd comments on Letter from Heritage 21, dated
28 August 2019, 30 August 2019 — ‘R&H Report 3, 30 August 2019’;

e 21 Whistler Street, Manly Robertson & Hindmarsh Pty Ltd comments on Additional documents received
December 2019, 12 December 2019 — ‘R&H Report 4, 12 December 2019’

Sections 4 —7: focus on the four main areas of discussion between Heritage 21 and Robertson & Hindmarsh
Pty Ltd, namely:

e The ownership and occupation of ‘Roseville’;

e The design and building of ‘Roseville’;

e The footprint of the building on the Whistler Street boundary; and

e The Robertson & Hindmarsh Assessment of Heritage Significance in R&H Report 1, 1 July 2019.

The conclusions of this Analysis is contained in Section 8 of this Report and sources consulted are recorded in
Section 9 of this Report.

Document 2 - Attachments

The numbered Attachments referred to in this Analysis are contained in a separate document in numerical
order.

AUTHORS

Paul Rappoport - B. Arch., AIA, MURP, M.ICOMOS, IHBC — Heritage Architect.

Paul is a registered architect and has led his team for the past 25 years as an expert specialist in Heritage
Consultancy and Architectural Conservation. Paul advises clients in all matters related to heritage; design;
advice; and reports. Paul’s experience in the field of historic and cultural heritage allows him to specialise in
contemporary modifications to heritage buildings of all types including; residential, commercial, industrial,
retail, rural, ecclesiastical, institutional etc.

Nicola Ross - Master of Heritage Conservation (Honours), USYD; Dip Arts, USYD; Bachelor of Laws, University
of Auckland.

Following a career as a Barrister and Solicitor, Nicola qualified as a Heritage Conservationist and has been
working as a Heritage Consultant for 15 years.
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ANALYSIS OF HISTORICAL INFORMATION RELATING TO 21 WHISTLER STREET, MANLY

3.0 TRANSFORMATION OF THE SITE

By tracking the changing footprint of the various buildings along the Whistler St boundary of the Site and

recording the evolution of the use of the Site, this Section describes the transformation of the Site from the

late 19t Century to date, using graphic evidence arranged in chronological order and registered surveyor’s

advice.

There is, in our opinion, only one possible remnant interior wall in the subject building from the late 19t

Century phase, depicted later in this Section.

Attachment 2a
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This detail is from 5 December 1883 subdivision sales
poster which depicts a plan of ‘Roseville’ homestead and
the alignment of the services wing outbuilding along
Whistler Street. (Source: Figure 10, SOHI Proposed
development at 21 Whistler Street, Manly, Heritage 21,
September 2018)
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The northern boundary of the Site is indicated by ‘D’.
(Source: Norton Survey Partners)

c. 1883

‘Roseville” was built with a separate service wing,
containing (north to south) sheds, earth closet,
kitchen and wash house facilities, on the Whistler
Street boundary in c. 1870s — seen in the detail from
the Plan, left.

This appears to be the only plan of the property with
internal layout prior to 1967 and it demonstrates
that the building contained a blank wall with no
window or door openings along the Whistler Street
elevation, in contrast to the existing building. The
blank wall that used to back onto Whistler Street
does not exist today.

Footprint

While the service wing outbuilding at that time
encompasses the central and northern portion of the
Whistler Street alignment, the building does not
cover the southern extent of the Whistler Street
alignment, nor return along the southern boundary.

Thus, the northern portion of the Site was occupied
by the c. 1883 service wing. This northern portion of
the outbuilding was demolished up to what appears
to be the northern wall of the kitchen, by the time of
the 1890 MS&WBS Drawing (below left).

The c. 1970s two level concrete block garage
building with gable facing onto Whistler Street
occupies part of the original northern portion.

The drawing left, overlaid onto the 1883 drawing,
indicates at ‘D’ the northern boundary of the Site
today. The area occupied by the original sheds and
earth closet are now occupied by the c. 1970s garage
building.

Use

The c. 1883 building, the service wing, was not used
for residential purposes as there was no bedroom in
it. The building provided the storage, earth closet,
kitchen and wash house services described for
‘Roseville’.
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ANALYSIS OF HISTORICAL INFORMATION RELATING TO 21 WHISTLER STREET, MANLY

Attachment 2b 1890 MS&WBS Drawing

Footprint

Sheet 29 of the 1890 Metropolitan Sewage and
Water Board Survey Drawing depicts what appears
to be either a new structure or a greatly modified
building on the Whistler Street alignment. The
northern portion of the building has been
demolished (to approximately the northern
elevation of the original kitchen) so that the
northern elevation of the outbuilding appears to be
in line with the northern wall of the c. 1883 kitchen.

This drawing is not a measured drawing by a
registered surveyor. However, the building seems to

Detail from Sheet 29 of the 1890 Metropolitan have a return along the southern boundary. This
Sewage and Water Board Survey Drawing. (Source: area may have been the stables or a coach house, as
Courtesy of Manly Library Local Studies) advertised in 1901.

1901

Use

This advertisement appeared in The Sydney Morning

ANLY.—RESTORMEL, containing drawing, din- i i i

ing (folding doors), Hbeary, Drarkrast 87 3. bed Herald on 27 Apr|I11901 and ollescnbe§ thg Sute,. .

rooman, dressingeroom, acrvant’s bedroom, kiteh.n, laundry, | known by then as ‘Restormel’, as having in addition

:).:‘l‘hm-: .;A"?“.'L'Z{'?e'.%'.“n'; :ym;m::'.?;"f;}’,’ to the amenities in the five bedroom house, a coach
Mr. Stevenson. agent, Manly, or F. Allard, 70 Pittstret. | ,o5¢, stables, buggy house, fowl house, lawn and

EATITRR R T ont Wiy W AD  mad Tl lim— 8 &
yard etc.

27 April 1901. (Source: NLA Trove website)
At the turn of the 20™" century, this indicates the use
of the outbuilding as a mews, containing a row of
structures housing a coach house, stables, buggy
house, fowl house areas centred around a yard.
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ANALYSIS OF HISTORICAL INFORMATION RELATING TO 21 WHISTLER STREET, MANLY

Attachment 3 July 1920
DP 10228 is the subdivisional plan prepared by
Surveyor Nott in July 1920.

This Survey surveys a stone building on the south
east corner of the parcel of land which is a
composite of Lots 8,9,10 & 11 and noted as being
‘Stone’.

The stone building is seen to be situated along both
the Whistler Street boundary and it returns along
the southern boundary of the Site. This is the
existing southern boundary today. (The existing Site
building is built entirely of brick).

This 1920 Survey is explained more fully by the
Norton Survey Partners analysis (6 December 2019,
Attachment 6) below where it says:

‘D.P. 10228 shows the position of various occupations
(fences and buildings) close to the perimeter boundaries of
the land and, where those occupations are buildings, it also
includes a description of the main material of construction.
Showing such information was an important survey
requirement of the Registrar General at that time and this
has carried through to the present day.’

and:

‘At the north east corner of Lot 1, D.P. 10228 shows a
building described as “stone” adjacent to the north

DP 10228 is the subdivisional plan prepared by boundary and situated within the south east corner of
Surveyor Nott in July 1920. what is now Lot B DP. 368451. We note the south east
corner of Lot B is currently occupied by a brick building.
This indicates the brick building was erected some time
after July 1920, the date of the preparation of the D.P.
10266."

F57319

i

Norton Survey Partners also reviewed the 1950
Survey of the Site (Attachment X below) and
concluded the 1920 building was not the building
surveyed in 1950. Norton Survey Partners stated
that the brick building surveyed in 1950 is 90mm
clear of the south boundary of the Site and 180mm
inside the Whistler Street boundary, whereas the
corresponding measurements for the 1920 stone
building were 100m and 75mm. The measurements
on the 1950 Survey are identical to the Survey of the
building on the Site today (see Attachment 7).
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To summarise, the 2019 Norton Survey analysis

(Attachment 6) confirms that:

e the reference to stone, means that stone was
the main building material of the building on this
part of the Site in 1920; and

e asthe 1920 building of stone was not the
building of brick surveyed in 1950, the building

i
i

1

1950 surveyed Plan F.P.368451. The area shaded, on
the righthand side, is the existing building on the
Whistler Street boundary. (Source: Norton Survey

Partners) surveyed in 1950 is not the same building as the
1920 building and therefore is built after July
1920.
Suite 48/ 20-28 Maddox Street, m TEL: 9519-2521
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ANALYSIS OF HISTORICAL INFORMATION RELATING TO 21 WHISTLER STREET, MANLY

tler

Belgrave

Whis

Detail from 1921 Plan, cancelled CT 3189/182. The
area shaded depicts the 1921 footprint of the
outbuilding backing onto Whistler Street.

(Source: Full Circle Heritage, 21 Whistler Street,
Manly, p 8)

1921

This Plan is from cancelled CT 3189/182 and depicts
the composite title for Lot 8 and part of Lot 9. This
Survey pre-dates the mid 20" Century subdivision of
the land into two titles, for the shops on Belgrave
Street and the subject Site respectively. The 1937
and 1943 aerials (below left) indicate that
‘Restormel’ (‘Roseville’) remained on the Site until at
least 1937 but was demolished by 1943.

Footprint

The outbuilding is depicted as having been rebuilt in
the northern portion, as it was in ¢.1883 but not in
1890 (above). The southern portion of the
outbuilding returns along the southern boundary.

In comparison to the 1950 Survey (below) the 1921
plan depicts the south portion of the building, along
the southern boundary, as a deeper (wider)
structure than the portion of the building along the
Whistler Street boundary; whereas in the 1950
survey, the Whistler Street portion is the deeper
(wider) portion.

The buildings in 1921 appear as a row of different
structures, as the building alignment is not straight
along the western side. This would concur with the
use of the building as a ‘mews’ containing a row of
stables etc set around a yard, as described in the
above 1901 advertisement. The wall at the back of
the building along Whistler Street would have been a
solid wall.

Use

The structures depicted in this plan indicate that the
building along the Whistler Street alignment was
probably a mews with a series of structures. This
would explain the fact that the western alignment of
the building is not in a straight line. The mews
containing a coach house, stables, fowl house and
buggy house, mentioned in the above 1901
advertisement for the leasing of ‘Restormel’
(‘Roseville’), seem to have remained on the Site at
this time.

c. 1933
Use

The 1932 — 1933 Sands Directory records that the
Site was occupied by Miss L Keegan Ladies
Hairdresser.

At 17 Whistler Street there was a boot repairer and
at 17a, a produce agent.

The Site had a commercial/retail use.

Suite 48/ 20-28 Maddox Street,
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ANALYSIS OF HISTORICAL INFORMATION RELATING TO 21 WHISTLER STREET, MANLY

Detail from Adastra Airways Ltd, Sydney aerial view
of Manly, May 1937. (Source: Courtesy of Local
Studies, Manly Library)

1937

Footprint

The footprint has changed again and the northern
portion of the outbuilding for ‘Restormel’
(‘Roseville’) has been demolished.

‘Restormel’ (‘Roseville’) exists as does a building on
the Whistler Street alignment.

1943

Footprint

The footprint of the larger ‘Restormel’ (‘Roseville’)
site has changed. ‘Restormel’ (‘Roseville’) has been
demolished and the shops on Belgrave Streets have
been built and are in view.

There is a building on the Whistler Street alignment.

It cannot be established from the 1937 and 1943
aerials whether or not the outbuilding in 1943 is the
same as the outbuilding in 1937. There do appear to
be some differences in each of the outbuildings,
seen in the northern portions as well as in the
southern portions of the respective outbuildings.

Detail from 1943 aerial view of Manly. (Source: SIX Maps)
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ANALYSIS OF HISTORICAL INFORMATION RELATING TO 21 WHISTLER STREET, MANLY

Attachment 4
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1950 surveyed Plan F.P.368451. The area shaded, on
the righthand side, is the existing building on the
Whistler Street boundary. (Source: Norton Survey

Partners)

1950
Footprint

The 20 July 1950 Deposited Plan FP368451, is a
Survey prepared for the Site by Surveyor Hardy
which depicts a vacant area along the northern
portion of the Site, from Whistler Street to Belgrave
Street, where the existing c. 1970s double level
garage sits.

The building on the Whistler Street boundary returns
along the southern boundary of the Site.

This is the subdivision plan for the ‘Roseville’ site,
lots 8 & 9 (according to Full Circle Heritage Report
for the Site, p9).

Norton Survey Partners state (Attachment 6 below)
that:

‘Further to the above we note that DP 10288 shows the
stone building as standing 4 inches (100mm) clear of the
north boundary of Lot 1 and 3 inches (75mm) inside the
Whistler St boundary. D.P.368451 (dated July 1950)
displays a building (of unidentified material) upon Lot B
and shows this building 3 % inches (90mm) clear of the
north boundary of Lot 1 and 7 inches (180mm) inside the
Whistler St boundary.

While the difference between the plans in setbacks to the
north boundary is inconsequential, the difference in
setbacks to Whistler St is substantial in a survey context
being 4 inches (105m). This places the building shown in
D.P. 368451 in a different position to that shown in
D.P.10288 which indicates they are not the same building.”

Norton Survey Partners reviewed the 1950 Survey of
the Site and concluded the 1920 building was not
the building surveyed in 1950. Norton Survey
Partners stated that the brick building surveyed in
1950 is 90mm clear of the south boundary of the
Site and 180mm inside the Whistler Street boundary,
whereas the corresponding measurements for the
1920 stone building were 100m and 75mm. The
measurements on the 1950 Survey are identical to
those for the building on the Site today.

Thus the 2019 Norton Survey analysis (Attachment 6
below) confirms that as the 1920 building of stone is
not the building of brick surveyed in 1950, the
building surveyed in 1950 post-dates July 1920.

The TSS Survey (Attachment 7 below) dated 13
January 2020 confirms that the building today on the
boundary facing Whistler Street in the south is
identical to the building in this 1950 survey as it
confirms the boundary facing Whistler Street in the
south is identical to the boundary in this 1950
Survey. This indicates that the subject building dates
from 1920 or after and has nothing to do with the
‘Roseville’ complex.

Suite 48/ 20-28 Maddox Street,

Alexandria NSW 2015
www.heritage2l.com.au Page |

ABN 76 064 687 592

11 of 45

TEL: 9519-2521
reception@heritage2l.com.au
2 February 2020

Job No. 8665H




ANALYSIS OF HISTORICAL INFORMATION RELATING TO 21 WHISTLER STREET, MANLY

Attachment 5
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1967 BA Drawings for proposed alterations and
additions. (Source: Northern Beaches Council
Records)

1967

The 1967 BA drawings and the 1976 record of a BA
for the Site are the first and only records of any
building applications or development applications
for the Site held in the Northern Beaches Council
Records, Local Studies Manly Library or State
Archives. Council has confirmed that there is no
other BA or DA documentation or anything else at all
for the Site. Equally, there are no such records for
the demolition of ‘Restormel’ (‘Roseville’) or the
shops on Belgrave Street, situated on the original
‘Roseville’ site.

These 1967 BA drawings contain not only the earliest
but also the only known depiction of the east
elevation (marked ‘Front Elevation’), showing
windows and a door, of the building on the Whistler
Street boundary. The drawings record the
‘Proposed Alterations and Additions’ to the subject
Site. The ‘Site Plan’ depicts the proposed addition of
a rear wing. All of the walls are dimensioned on the
Plan which indicates the alteration of almost all of
the internal walls of the exisiting building, which is
cross hatched on the Site Plan. Thus the the 1967 BA
drawings record a major modification of the interior
layout as well as additions.

The drawings also depict windows have been added
to the Whistler Street elevation. The top of the
windows on the Whistler Street frontage is in
alignment with the top of their corresponding
shutters. This is in contrast to the windows today
seen in the image below of the building today.

Footprint

As is demonstrated below, this building post-dates
1920. The footprint of the existing building (cross
hatched) is the same building as that depicted in the
1950 Survey(Attachment 4). This is explained in the
Norton Survey Partners survey, 6 December 2019
and TSS survey 13 January 2020 below (Attachments
6and7)

On the Site Plan these 1967 Drawings depict a
garage which is set back from Whistler Street and is
not in the position of the exisiting two level garage
building, in the northern portion of the Site.

Use

The 1967 drawings depict a residence. This is the
first confirmed use of the site as a residence and the
only plan showing windows, shutters and a door on
the Whistler Street elevation.
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ANALYSIS OF HISTORICAL INFORMATION RELATING TO 21 WHISTLER STREET, MANLY

Attachment 6

NORTON SURVEY PARTNERS \
SURVEYORS & LAND TITLE CONSULTANTS ‘

Qur Ref: 53011
6t December, 2019

\Urban Partners.

Suite 202. 349 Pacfic Highway
NORTH SYDNEY NSW 2060 Attn: Ted Byme
Re: 21 Whistler Street, Manly - Lot B D.P.368451

As discussed, we have camied out further tlle searches at Land Registry Services (LRS) in regard to the above
property. In the course of those searches we have obtained a copy of D.P.10226. This is a subdivision plan prepared
in July 1920 by Surveyor Nt

From our investigations we ¢an advise that the northem boundary of the kand in DP10228, specifically Lot 1 theren, is
configuous with the southem boundary of the land in D.P.368451, i.e. it is  commen boundary fine.

D.P.10228 shows the postion of varicus cccupations (fences and buildings) close 1o the perimeter boundaries of the
land and, mmmpﬂmumbuuings it also includes a descrigtion of the main material of construction.
Showing such information was an impartant survey requirement of the Registrar General at that time and this has
camed through to the present day.

'Indunnmh this punr.lhave included below an extract from Clause 63 (1) of the current Surveying and Spatial
information Reguiaticn 2017;

(1) A survey plan must: ...
(e} mmmmmnm:mmgmm nature, construction matenial and rel/ationship to the
boundary) of any substantial structure (including any fence);
() that is within 1 matre of the boundary of the land surveyed, or
(i) that is otherwise relevant o the boundary definition,

At the north east comer of Lot 1, D.P.10228 shaws a building described as “stane” adjacent to the north boundary and
situated within the south east comer of what is now Lot B D.P.368451, We note the south east comer of Lot B is
currently occupied by a brick bulding. This indicates that the brick building was erected some time after July 1920, the
date of preparaton of DP. 10266,

Further 1o the above we note that DP10288 shows the stone building as standing 4 inches (100mm) clear of tha north
boundary of Lot 1 and 3 inches. (75mm) insida the Whister St boundary. D P.368451 (dated July 1950} displays a
buikding {of unidentifbed material) upon Lot B and shows this building 3% inches (90mm) clear cf the narth beundary of
Lot 1.and 7 inches (180mm) inside the Whistier St boundary.

'Whie the difference batween the plans in setbacks 10 the north boundary is incansaquential, the difference in setbacks
to Whistier St is substantal in a survey context, being 4 inches (105mm). This places the bullding shawn in
D.P.358451 in a diflerent position lo that shown in 0. P.10288 which Indccates they are not the same building

'We attach capies of D.P.10288 & D P.368451 for reference.
NORTON SURVEY PARTNERS PTY LTD

Chris Norton
Registered Surveyor
NOR‘TON S:IHVEY PAR?NEHS PTY LTD e 22 sranendrs o
tret Rozele N : (02) 9555 2744
PO Bomedh NSW 2339 oMn!;gaua.ew a

Norton Survey Partners - (3 pages)

6 December 2019

Survey Report

Norton Survey Partners investigation analysed the
subdivisional plan prepared by Surveyor Nott in July
1920 as well as the 1950 Survey prepared by
Surveyor Hardy for FP36845.

Norton Survey Partners confirm that the 1920
Survey clearly depicts a stone building on the south
east corner facing Whistler Street, noted as being
‘Stone’ rather than brick as it is today.

Norton Survey Partners says:

D.P.10228 shows the position of various occupaions (fences and buildings) close to the perimeter boundaries of the
land and, where those occupations are buildings, it also includes a description of the main material of construction.
Showing such infarmation was an important survey requirement of the Registrar General at that time and this has
carried through to the present day.

and later:

At the north east comer of Lot 1, D.P.10228 shows a buikding described as “stone” adjacent to the north boundary and
situated within the south east comer of what is now Lot B D.P.368451. We note the south east comer of Lot B is
currently occupied by a brick building. This indicates that the brick building was erected some time after July 1920, the
date of preparation of D.P.10266.

The above extracts confirm that:

e the reference to stone, means that stone
was the main building material of the
building on the south east corner facing
Whistler Street in 1920; and

e as the existing building is of brick, it post-
dates July 1920.

In addition to that, coupled with the variations to
measurements, Norton Survey Partners goes on to
explain:

Further to the above we note that DP10288 shows the stone building as standing 4 inches (100mm) clear of the north
boundary of Lot 1 and 3 inches (75mm) inside the Whistler St boundary. D.P.368451 (dated July 1950) displays a
building (of unidentified material) upon Lot B and shows this building 3% inches (30mm) clear of the north boundary of
Lot 1 and 7 inches (180mm) inside the Whistler St boundary.

While the difference between the plans in setbacks to the north boundary is inconsequential, the difference in setbacks

fo Whistler St is substantial in a survey context, being 4 inches (105mm). This places the building shown in
D.P.368451 in a different position to that shown in D.P.10288 which indicates they are not the same buiding

In other words, Norton Survey Partners is saying that
due to the discrepancy of measurements:

‘...This places the building in D.P. 368451 (sic F.P.
368451) in a different position to that shown in D.P.
10288 (sic 10228) which indicates they are not the
same building.” and concludes:

e the building on the 1950 Survey is not the
same building as that on the 1920 Survey.

www.heritage2l.com.au
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ANALYSIS OF HISTORICAL INFORMATION RELATING TO 21 WHISTLER STREET, MANLY

Attachment 7 13 January 2020 Survey
SP 14133
& e This Survey demonstrates that the position of the
existing south east corner facing Whistler Street is
the identical position of the building in the 1950
H B s Survey and depicts the building on the Site as being
o 10728 o e | o e 90mm clear of the south boundary of the Site and
180mm inside the Whistler Street boundary. These
ZZW,M measurements concur with those in the Norton
o b TN s = "”“’”"%J"Ei‘.m wrom Survey Partners report (Attachment 6).
e £ WHSTLER SREET 8
[ @ T sz [ | From this we can conclude:
L e . — E T e the building on the 1950 Survey is not the
TSS Survey of the Site same building as that on the 1920 Survey;
and

e the existing building today is the 1950
Building with 1967 and 1976 modifications.

2020

The height of the windows on the Whistler Street
elevation have been altered since 1967 such that the
windows are now taller than the shutters which they
originally matched in height, seen in the 1967 BA
drawings above (Attachment 5).

The c. 1970s two level garage building with gable
facing onto Whistler Street is seen on the northern
portion of the Site.

This image depicts the modification of the Whistler
Street elevation subsequent to 1967, in the c. late
20" Century.

Image of the east elevation along Whistler Street, 11
January 2020. (Source: Heritage 21) Use

Residential

2020

This drawing is based on the 1967 BA Drawings
(Attachment 5) and depicts the only possible

== remnant spaces/volumes of the early kitchen and
| washroom within the existing building (also seen in
the c. 1883 subdivision poster in Attachment 1).

The 1967 BA Drawings (above) contain dimensioned
walls throughout, demonstrating that the proposal
was to significantly modify the interior. The building
ELSUSILER L YN QULTRO ST OnR AL Plan 03 || contains c. 1960s aluminium window frames,
fireplace, ceilings, floor coverings etc.

Drawing based on the 1967 BA Drawings
(Attachment 5) depicting the possible remnant
spaces of the early kitchen and washroom.
(Source: Heritage 21 Letter to Council 28 August
2019, Figure 15)
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ANALYSIS OF HISTORICAL INFORMATION RELATING TO 21 WHISTLER STREET, MANLY

2020

This drawing is based on the 1967 BA Drawings

—_— ] (Attachment 5) depicting the only possible intact

fabric from the early site, comprising part of the

; western wall of the early Kitchen area (c.1883
above/Attachment 2a).

21 WHISTLER ST, MANLY - BUILDING SITE OVERLAY
L B SR Plan 01

Drawing based on the 1967 BA Drawings
(Attachment 5) depicting the only possible intact
fabric from the early site. (Source: Heritage 21
Letter to Council 28 August 2019, Figure 13)

e 2020

The current DA proposal for the Site includes a panel
in the lobby area to commemorate Thomas Rowe as

the first Mayor of Manly.

> 7 Left: Proposed concept drawing, as per current DA.
e (Source: Wolski and Coppin Architecture)
2\ WHISTLER-

(w. muwoé) epi
o

2020

The current DA proposal for the Site includes a panel

in the lobby area to commemorate Thomas Rowe as

the first Mayor of Manly.

H&L”“’““*g‘ Left: Proposed concept drawing, as per current DA.
2IWHSTLER ST, (Source: Wolski and Coppin Architecture)
SK3a
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e
g
II“‘ Left: Proposed alternative concept drawing for
current DA incorporating possible remnant spaces.
(Source: Wolski and Coppin Architecture)
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Proposed alternative ground floor plan for current DA incorporating possible remnant spaces (outlined red).
(Source: Wolski and Coppin Architecture)
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4.0 OWNERSHIP AND OCCUPATION OF ‘ROSEVILLE’

In this Section Heritage 21 provides evidence that Thomas Rowe did not own the Site and we review and
comment on some of the unsubstantiated information regarding ownership contained in various Robertson &
Hindmarsh Reports, in particular the R&H Report 4, 12 December 2019. Heritage 21 also assesses in this
Section, the manner in which Thomas Rowe occupied the ‘Roseville’ site. Heritage 21 has concluded this on
the basis of legal advice on Land Titles from O’Brien Connors & Kennett Lawyers. (Attachments 1, 8, 9 and 10)

In relation to Rowe’s occupation of ‘Roseville’, it is relevant to note that Rowe was elected an Alderman for
the Bourke Ward of the Sydney City Council in 1872, returned without opposition in 1874 and served on
Sydney City Council until 1876.% Losing his Sydney City Council position in November 1876, Rowe put himself
in a position to be elected the first Mayor of Manly Municipal Council by February 1877, serving as Mayor
from February 1877 to February 1879 and as an Alderman until 1880. To become Mayor in Manly would
have required forward planning on Rowe’s part; he would have probably had to have ‘occupied’ premises in
Manly, paid the rates and probably have to have demonstrated he owned property in Manly at least 12
months prior to his election. It is noted that in this era it was not unusual for tenants to pay the rates on the
premises they leased.

In 1871, Rowe took a 99 year lease on land in Elizabeth Bay upon which he designed and built his family home
‘Caprera’ (later called ‘Ashton’), a large Harbourside villa.” When ‘ Caprera’ was complete, Rowe sold
‘Tresco’, another Harbourside mansion in Elizabeth Bay designed and built by him, to move with his family to
‘Caprera’ in 1875.%2 The 99 year lease on ‘Caprera’ seems to have remained in Rowe’s hame until it was
assigned by the Estate of Thomas Rowe by Deed of Assignment to Goswin Hermann Boner in August 1907.°
Interestingly, Rowe is recorded as still living at ‘Tresco’ in the 1876 Sands Directory.

By c. 1876, one year before Rowe’s election to Manly Municipal Council, Rowe had moved with his family to
live in the commodious family house ‘Caprera’ on the Elizabeth Bay Estate and purchased the vacant land on
the site next door to ‘Roseville’, as discussed in more detail below in this Section. We also know from rates
notices that he owned land in Fairlight Street, Manly and that he also acquired land in the western part of
Ivanhoe Park soon after the subdivision of the Brighton Estate. 1 At the same time, Rowe was also a Captain
in the NSW Engineer’s Corp, a prestigious position, requiring him to attend regular (often bi monthly) parades,
special drills, committee meetings, dinners and rifle club activities at Hyde Park and other venues on the south
side of the Harbour.!

With ‘Caprera’ in Elizabeth Bay and a busy, successful architectural practice in the city on top of his many
obligations including to the NSW Engineer’s Corp and as a Superintendent of the Wesleyan Church in Surrey
Hills, it seems that Rowe would not have been able to permanently reside in Manly during his stint on Council
there. Between 1875 and 1877, 94 separate tenders in Rowe’s name appeared in The Sydney Morning Herald.*?
All of this would have exacerbated his inability to be in two places at the same time. It is hardly surprising that
he did not acquire, design or build ‘Roseville’, all of which is confirmed by O’Brien Connors & Kennett Lawyers
(Attachment 1).

Thus, it stands to reason that Rowe would have only stayed at ‘Roseville’ from time to time to fulfil his many
commitments. This incidental use would have been the way he occupied and used ‘Roseville’, as a base in
Manly. In his Statutory Declaration on 1 July 1886, Rowe states: ‘I lived in the cottage that stands on the
property until shortly after the death of the said Charlotte Jane Rowe’.*? all of which is confirmed by O’Brien
Connors & Kennett Lawyers (Attachment 1).1* It has always been accepted by Heritage 21 that Rowe stayed
at ‘Roseville’ during his Mayoralty at Manly Municipal Council. This has not been in dispute although in its
Report on 12 December 2019, Robertson & Hindmarsh states several times that H 21 does not accept that
Rowe occupied ‘Roseville’.

5 Trove, The Sydney Morning Herald, Monday 16 January 1899, Rowe’s Obituary.

7 Lease Book 140 No 342, 15 June 1871

8 www.environment.nsw.gov.au/heritageapp, House “Ashton” Including Interior ad Grounds, NSW Heritage Data Base no 2420693, pp 1-2.
9 Lease Book 837 No 831, 28 August 1907.

10 https://www.environment.nsw.gov.au/heritageapp/ViewHeritageltemDetails.aspx?I1D=5062282 .

11 National Library of Australia, Trove, trove.nla.gov.au .

12M. Berry, A History of Col. Thomas Rowe, F.R.I.B.A Architect, UNSW Honours Thesis 288G/19, 1969.

13 Attachment 1, p 4.

14 R&H put Rowe’s occupancy at just September 1876 to ‘at least mid 1879’ in R&H Report 4, 12 December 2019, p1.
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4.0

ROBERTSON & HINDMARSH STATEMENT
& Related Images & Information

OWNERSHIP AND OCCUPATION OF ‘ROSEVILLE’

HERITAGE 21 RESPONSE

R&H Report 4, 12 December 2019
Extract from Executive Summary p.1

The supplementary information provided by the applicant to the Northern Beaches IPP on & Decem‘u_er h_as been
examined by Dr Scott Robertson (Conservation Architect) and Dr Noni Boyd (Architectural Historian and
Hericage Specialist).

The two new issues raised in the submission are:

+  Thar the house was not cesigned by Thomas Rowe or the land awned by Thomas Rowe.
«  That the southern portion of the building on the site dates from after 1920,

The first contention is not supported by Coundil's own records, in particular the 1877-78 Manly Council Rate
Assessment Baoks which list Thomas Rowe as both owner and occupier. By 1879 Thomas Rowe's Manly
residence had become a local landmark, as other buildings were described in the Sydney Morning Herald as
being near it and he Is noted as being resident from September 1876 untll at least mid 1879.

The Council's Building Application Register would have confirmed the Applicant’s second assertion was not
correct. Dr Robertson has examined the building and in his expert opinion the structure dates from the
nineteenth century rather than the interwar years as claimed by the Applicant’s consultants.

This extract from the Executive Summary, which
mentions that:

‘The first contention (ownership) is not supported by
Council’s own records...”

The entire Robertson & Hindmarsh (‘R&H’) Report of
12 December 2019 is misleading because R&H does
not accept the Title Deeds information from O’Brien
Connors & Kennett Lawyers confirming that Thomas
Rowe did not own ‘Roseville’. This Title Deeds
information, legally explained, was provided by H21
on 9 December 2019 in its Submission to Council,
prior to R&H’s Report on 12 December 2019.

More information concerning the ownership and
occupation of ‘Roseville’ in Rowe’s Manly era is
contained in Attachment 1 and explained below.

Attachment 8

O'Brien
) Connars

Rt RO 0I5 & Kennett
YouRRBErE LAWYERS
3 December 201
With:
Pavliion Residencas No.3 Ply Ltd David Marinic
PO Box 1640 & Agaociatos
NORTH SYDNEY NSW 2059
Lesisy Dingloy
‘Solicifors & Lawyors
Dear Siridacam
Historical records and searches LaYac:
Property: 21 Whistlor Street, Manly v
RaberiH Waren
We have roviewed the indefire, together vith the histarical index
search with respeat o/t abovementioned property. FolorD Kennitt
Specs Coummel

The two documents should be read in conjunction with one ancther, Clare Walniright
whereby tha historical Index search shows that the property was ~Associso
conveyed on 21 May 1875 jointly to John Dawson, Eliza Zuccani and
Jomn Charlas Lovel e o the fist part, Thomas Rows as to the Haskey D
second part, Charlotte Jana Rowe of the third part and Sydney Moore
Green as to the forth part. = G e

5 ‘Aexandra Wikock
Tha indenture was entered into this same day, duly oxecuted by all of
the abovementioned proprietors, whereby they then conveyed the <ot Deie
property to' Sydney Moore Graen in ils entirely, for the sum of
£173.13, which was peéd 10 the vendars on 21 May 1875 Offic ddress:
Tho torms of the indenture also granted a right of residency to  Levei2, Siftes 2425,
Charlotta Jane Rows, granting her ‘sole and separate use’ of the | 22-26 Fisher Rood,
‘subject property during her life. The deed establishes that upon her = De& Why 2005,
passing, tho purchaser, Sydnay Moora Green, or his heifs O oy 1158, Goa ity

take p g NSW 2009

I nn:l{osa ©opy of the indenture togather with the historical search DX 9101.Dos Why
records, confirming the abovementionéd details.

ad 3 Tel: (02) 6982 1655
Feu (07) 8362 1069

Shoul you have any querios, pleasé do not hesilate to phone me. - & iy
ABN; 12612616353

Yours faithiully
O'BRIEN CONNORS & KENNETT
per:

74

Webnle gtk szin
Loty ek by b i i e, S gt vt by e ot
ppoiivert. [implojed o3k pleetionsc and Grectors of Legaloas Py Linked AN 12 812 815 320 o

This primary information based on Title Deeds,
provided by O’Brien Connors & Kennett Lawyers on
3 December 2019 establishes that Thomas Rowe DID
NOT own 21 Whistler St, Manly and it was purchased
and conveyed to Sydney Moore Green in its entirety
on 21 May 1875.
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Attachment 9

CURRETERENCE:  RHWW:CW: 190054

'YOUR REFERENCE:

19 December 2019

Pavilion Residences No.3 Pty Ltd
PO Box 1840
NORTH SYDNEY NSW 2059

Dear SirfMadam

Property: 21 Whistler Street, Manly

| refer to my advice to you of 3 December 2019, wherein | was
asked to research the ownership and prepare legal advice

| had the i carried out and
prepared this advice, which has been provided to you.

| also understand that a cansultant for Council has stated that
Thomas Rowe was the owner of the said property based on a rate

assessment notice. The rate assessment notice shows who paid the
rate notice, and is not an indicator of wha owed the property. This is

not the correct way to determine legal ownership and it is incorrect
to state that Rowe was the owner based solely on a rate
assessment notice with no address.

The document that solely determined who owned the land is the
indenture registered with land Titles, being registered No 433 Book
150, not the being by the

The indenture states:

That the property was conveyed to Sydney Green on 21 May 1875,
until he sold the property in December 1883.

The same indenture also granted Charlotte Rowe a right of
residency during her life, granting her sole and separate use of the

premises, not unlike a tenant. | understand that she passed away in

1877.

Upon her demise, Sydney Green or his heirs or executors would
then take possession of the property in accordance with the
indenture. Accordingly, Sydney Green owned Lots 8 and 9 from 21
May 1875 until he sold these in Decembe;,g,ga&

Decombar 2013
and will 12-0pan 2t .00 3 on Tuesday, 7 Jnuary 2020

O'Brien
é Connors

& Kennett
LAWYERS

‘With:

David Marinic
& Associates

Lesley Dingiay
Solicitors & Lawyers

Lawyers

Robert H Warren
Principal

Peter D Kennett
Specal Counsel

Clare Wainwright
Associate

Lesley Dingley
Edwin Nelson
Alexandra Willcock

Nicole Davis

Office address:

Level 2, Suites 24-25.
22-26 Fisher Road,
Dee Why 2089

PO Box 1156, Dee Why
NSW 2099

DX 9101 Dee Why

Tet: (02) 9982 1855

Fax: (02) 9982 1066

E: emsil@ocklaw.com.au
ABN; 126 126 153 53

Wiebse: vanv.ock.com au
Liabilly imiled by a schene approved undar Professional Standands Legislston snd by our Terms of
Appointmert. Employed leal praciiioners and directoes of Legaleez Pty Limited ABN 12 512 615 362 an
Incorporates legal pracice lrading as O'Brion Cornors & Kennett sra members of 2! scheme:

2

Reg no. 444 book 162, as mentioned in page 7 item 2, has nothing to do with lots 8
and 9, and relates instead to Lots 10 & 11, comprising a completely different
property. and therefore does not have any bearing on 21 Whistler Street Manly,
being the property that Sydney Green owned where Charlotte Rowe had a right of
residency. The reference on page 7 item 2 relates to a transfer for lots 10 and 11
that Thomas and Charlotte Rowe bought from Arthur Croft.

Yours faithfully
O'BRIEN CONNORS & KENNETT
per:

A further letter from O’Brien Connors & Kennett
Lawyers dated 19 December 2019 explains the
ownership of 21 Whistler Street during the relevant
period in more detail. This letter from O’Brien
Connors & Kennett Lawyers dated 19 December
2019 clarifies and confirms:

e 21 Whistler Street Manly was known as lots
8 and 9 and these lots were conveyed to
Sydney Green on 21 May 1875. Green
remained the owner until December 1883,
well after Rowe had vacated Manly;

e The relevant indenture granted Charlotte
Rowe a right of residency during her
lifetime;

e The historical index and reference to Reg
444 book 162 relates to the Lots 10 & 11 (a
completely different property abutting Lots
8 and 9) which were transferred to Thomas
Rowe by Arthur Croft in 1876;

e Arates assessment notice shows who paid
the rates and does not indicate who owns a
property and is not the correct way to
determine legal ownership; and

e [tisincorrect to claim that Rowe owned 21
Whistler St, based solely on a rates
assessment record with no address.

It is noted that in this era it was not unusual for
tenants to pay the rates on the premises they
leased.

In relation to this primary source (Title Deeds)
confirming that Thomas Rowe did not own 21
Whistler Street, Manly, it is noted that Rowe’s wife
Charlotte died in March 1877, within one month of
Thomas Rowe taking up his position as the first
Mayor of Manly in February 1877.

A Statutory Declaration signed by Thomas Rowe on 1
July 1886 in relation to ‘Roseville’ included a
statement by Rowe that:

‘I lived in the cottage that stands on the property
until shortly after the death of the said Charlotte
Jane Rowe’.

This is explained in the legal advice contained in
Attachment 1 (discussed next). It appears Rowe
probably only lived at ‘Roseville’ from time to time
during his first year as Mayor in 1877.
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Attachment 1

o el o 29 Wl 1877, 2he ey wam i
archin

1907 Chicite Ramw's dosh cn 8 fuck 1677 the peopeny wsa

Tromsn

BeMarsn

rapost Hertane Listing Propery: 21
ar G, Marly

4

d 2 3 regull of
I and theretore riofgages over the proxecty could have boen

Tha regert of il i
it Rowe lived & s gropsety for 3 brfef period pror 1o Gharlats Rowes desth ani then,
belef

tie

‘Which esbesc

“H e i e cstage hat s o e ety unlh oy afe th cat of the ask
Charitt Jars Rouve”

r appr y far the propeey ta

for smlerreseona.

1.4 therefore of fhe verw tha the ropoet prapeed by Dr Kass is not in soodrdance wih tha.
sspertin

detennining wheher fhe land i of hereage signifcance.

Yous faithuly
OBR KENNETT

This letter from O’Brien Connors & Kennett Lawyers
provides legal advice which unequivocally confirms:
e it can be concluded from the relevant Title
Deeds searches that there was already a
house on Lots 8 and 9 prior to Rowe’s
occupation;

e Rowe only stayed at the cottage on the Site
briefly up until shortly after Charlotte
Rowe’s death (which H 21 notes was just
one month after Rowe became Mayor in
February 1877);

e that Rowe did not own Lots 8 & 9/the Site
either before or after the death of his wife
Charlotte Rowe;

e the conveyance of property is proof of
ownership, but a mortgage is not;

e the mortgage to Equitable Permanent
Benefit Building Land and Savings
Institution registered against the Lots 8 and
9, noting Rowe and his wife as borrowers,
is not proof of ownership of the Site, rather
that the finance was not obtained legally;

e Thomas Rowe was the Surveyor for the
Equitable Permanent Benefit Building Land
and Savings Institution 1875 — 1882;

e the statutory declaration that Rowe signed
was in connection with the above
mortgage and thus with funds he should
not have received; and

e There is no documentation or evidence
that Green was a Trustee for Charlotte
Rowe.

The Statutory Declaration signed by Thomas Rowe
on 1 July 1886 included a statement by Rowe that:

‘I lived in the cottage that stands on the property
until shortly after the death of the said Charlotte
Jane Rowe’. (see page 4 Attachment 1)

R&H Report 4, 12 December 2019 p1

In the Executive Summary (above), after mentioning
the two new points for discussion of:

e ownership; and

e the building dating from post 1920

the Executive Summary states:

‘The first contention (ownership) is not supported by
Council’s own records, in particular the 1877-78
Manly Council Rates Assessment Books which list
Thomas Rowe as both owner and occupier.’.

Rates Records

We strongly disagree with this statement, which is
inaccurate and misleading especially as it appears up
front in the Executive Summary, ignores the primary
Title Deeds information to the contrary confirmed by
O’Brien Connors & Kennett Lawyers (Attachment 8)
and provided on 9 December 2019 by H21 and,
further, it implies that the relevant rates entry
categorically refers to ‘Roseville’, which is not the
case.

The entry in the relevant rates record does not
contain the street number or the address of the
property concerned.
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R&H Report 4, 12 December 2019 p1 continued

‘The first contention (ownership) is not supported by
Council’s own records, in particular the 1877-78
Manly Council Rates Assessment Books which list
Thomas Rowe as both owner and occupier.’.

Rates records are not proof of ownership (see
O’Brien Connors & Kennett Lawyers advice
Attachment 9) and primary evidence of ownership
was provided by H21 to R&H on 9 December 2019,
by way of Title Deeds records from O’Brien Connors
& Kennett "Lawyers.

The rates record referred to by R&H is secondary to
the Title Deeds in establishing ownership.

According to Rowe’s Obituary in The Sydney Morning
Herald, Monday 16 January 1899, he was elected an
Alderman for the Bourke Ward of the Sydney City
Council in 1872, returned in 1874 and served on
Council until 1876. After losing his Sydney City
Council position in November 1876, in February of
the following year Rowe became the first Mayor of
Manly.

We have viewed the 1877 — 1878 rates records for
the Manly Municipal Council which comprises a list
of entries with: Street name (no number); Occupier;
Owner; Type of Property; Annual value over 75
pounds; and Acreage over 9acres. On the record,
which coincides with the first year of Rowe’s
Mayoralty, Rowe’s name appears three times;
Entries 54 and 55 are for vacant land in Fairlight
Street — Rowe, T; and Entry 77 is for a house in
Promenade East (the former name for Belgrave
Street) — Rowe, Thomas.

It is possible that the house mentioned in Entry 77
relates to the property Rowe owned in the western
section of what is now lvanhoe Park that addresses
East Promenade, which property he sold in in
February 1884 for 1300 pounds.

For Thomas Rowe to have entered public office in
the Manly Municipal Council in 1877, he would
probably have had to have occupied and paid rates
on a property in Manly at least 12 months before
entering the Manly Municipal Council. The
widespread practice of the day was for tenants to
pay the rates. As there was a lifetime right of
residency for his wife at ‘Roseville’ (which would
have then had a Promenade East address) in May
1875, the occupation box was presumably ticked.
By buying land in Fairlight Street and purchasing a
property in the western part of lvanhoe Park, he
thus ‘owned’ land in Manly.
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R&H Report 4, 12 December 2019p 1 & p 10

In addition to the statements on p 1 Executive
Summary paragraph 3, states:

‘The first contention (ownership) is not supported by
Council’s own records, in particular the 1877-78
Manly Council Rate Assessment Books which list
Thomas Rowe as both owner and occupier.’,

the R&H Report 4, 12 December 2019 Report also
records on p 10:

‘The Manly Council Rate assessment books for 1877-
78 illustrated in the following section list Thomas
Rowe as the owner and occupier

Many other erroneous statements about rates as
proof of ownership appear throughout the 12
December Report, some of which are highlighted
here.

R&H would appreciate that Rates records are a not
proof of ownership. By 12 December 2019, R&H had
the Title Deeds information provided by O’Brien
Connors & Kennett Lawyers proving that Rowe did
not own the Site all of which is a primary source of
information.

Whether deliberately or erroneously, R&H has
somehow misconstrued the information provided to
Council on 9 December 2019. Later, O’Brien
Connors & Kennett Lawyers letter of 19 December
2019 (above) states:

‘The rate assessment notice shows who paid the rate
assessment notice, and is not an indicator of who
owned the property. This is not the correct way to
determine legal ownership and it is incorrect to state
that Rowe was the owner based solely on a rate
assessment notice with no address.’.

R&H Report 4, 12 December 2019 p 17

R&H provides a captioned explanation of Entry 77 in
the Rates Records which states:

‘...This entry provides proof of the ownership and
occupation of the northernmost house on
Promenade East (ie “Roseville”) by Thomas Rowe...”

It is false to claim that payment of rates is proof of
ownership. It was not unusual for tenants to pay the
rent.

As mentioned, based on legal advice, rates records
are not proof of ownership whereas Title Deeds
information is. Entry 77 of the 1877-1878 rates
record refers to ‘Promenade East’ although it does
not give a street number. As confirmed at the
bottom of page 1 of the O’Brien Connors & Kennett
Lawyers letter on 19 December 2019 (Attachment
9), Sydney Green owned Lots 8 and 9 (which
contained 21 Whistler Street) from 21 May 1875
until December 1883. The same letter confirms that
lots 10 and 11, abutting the north boundary of lots 8
& 9, is a completely different property and was
acquired by Thomas Rowe from Arthur Croft as
recorded in Reg no 444 book 162 which Heritage 21
notes was a conveyance in September 1876.

All of this has been confirmed in Attachment 1, the
letter from O’Brien Connors & Kennett Lawyers
dated 30 January 2020.
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R&H Report 4, 12 December 2019p 1
Executive Summary continued:

‘The Additional advice provided by the Applicant is
not supported by the documentary evidence and
largely relies on selected information taken from
secondary sources, including blogs, and has ignored
or dismissed the available primary historic source
material such as Rates Assessment Books and
Building Application Registers.’.

We are astonished at this statement on 12
December 2019 in the light of the lawyers’
confirmation of Title Deeds information confirming
Thomas Rowe did not own 21 Whistler Street, Manly
on 9 December 2019.

On the contrary it is Robertson & Hindmarsh who
have relied on ‘...selected information taken from
secondary sources...” to claim that Rowe owned
‘Roseville’. Rowe’s ownership of ‘Roseville’ is
incorrect and misleading and has underpinned the
entire recent proposal to heritage list the Site.

Once again R &H has referred to rates records in this
statement. We reiterate that R&H is incorrect to
conclude that a rates record determines ownership.
The Lawyers letter of 19 December 2019
(Attachment 9) states that a rates assessment notice
may show who paid the rates but is not an indicator
of who owns a property and nor is it the correct way
to determine legal ownership.

The Lawyers letter of 3 December 2019 (Attachment
8) confirms Title Deeds information that Rowe never
owned the Site.

All of the above legal information concerning
ownership and occupation of ‘Roseville’ has been
confirmed and expanded on by O’Brien Connors &
Kennett Lawyers on 30 January 2020 in Attachment
1. This legal advice is summarised above.

R&H Report 4, 12 December 2019 p 4

‘The claim that the land was not owned by Rowe and
that he did not design the house is an opinion held
by Heritage 21 that is not supported by primary
historical records, including Council’s own records.
The research records, such as the Manly Local
Studies Collection, on-line via TROVE, or the Sands
Directories (scanned by Sydney City Council), has not
been undertaken and what has been utilised has not
been tabulated in a systematic year by year basis.
Such records refute the claim that Rowe did not own
or occupy the property.’

It is not H21’s opinion that Rowe did not own or
design ‘Roseville’ but legal advice based on Land
Titles searches by O’Brien Connors & Kennett
Lawyers.

To claim that it is the opinion of Heritage 21 that the
Site was not owned or designed by Rowe in the light
of unequivocal Title Deeds evidence to the contrary
reflects an approach by R&H to refute information
presented in difference to the R&H position.

R&H for Council has not produced any evidence as to
when ‘Roseville’ was built and its attribution to
Rowe (see Section 5). No plan or drawings have ever
been produced to link ‘Roseville’ to Rowe or to
confirm the date of its construction.

It is not agreed that ‘Roseville’ was ‘land’ when sold
to Sydney Green in 1875 and no evidence to support
this contention has been provided by R&H for
Council. As mentioned in our Submission to Council
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on 9 December 2019, it appears there was already a
cottage on the ‘Roseville’ site when Charlotte
Rowe’s life tenancy was arranged and before Rowe
became Mayor. This has been confirmed by legal
advice from O’Brien Connors & Kennett Lawyers on
30 January 2020 (Attachment 1) where they
conclude on page 2 that:

‘...there was already a house on the subject lot
prior to Mr Rowes brief occupation’.

R&H Report 1, 1 July 2019p 5
Under History at ‘Entry May 1880’ * R&H states:

‘Sale of the premises and surplus furniture of
“Roseville” Manly by Thomas Rowe’

WEDNESDAY, MAY 1, 443,90 p.m. 1 The entry in the timeline is misleading.
AT MANLY BEACH,
THE or ROWE, Eeq. The advertisement which R&H is referring to (left)
L AUDE aALE, 1| | actually states that the sale is on the premises (of
SURPLUS P ‘Roseville’) of furniture; whereas by misquoting the
DINING.BOOW advertisement and stating that the sale is of the

y premises and surplus furniture, R&H incorrectly

.h implies that Rowe owned ‘Roseville’.
-nd AR ,
M&

&e., “. &o.

Advert for the sale of furniture on the premises of
“Roseville”. (Source: The Sydney Morning Herald.
Saturday, May 8, 1880)

Sands Directory records are not proof of ownership,

i Rog ISR B but it is noted that the 1876 Sands Directory at page

Ross, D., pl , Rogeat st, Padding Rout, E., carpenter, Oook's river rd, St . ) .

Row, it ﬁ;fyéfnu55- K., Buhm bewts 456 lists the private residence of Rowe at ‘Tresco’ a

o N T |y Y . N

A e et Bedona, Row:lyﬂgt}td‘:nndﬂbo.%ha,‘é‘sd:gall e, Harbourside Mansion in Elizabeth Bay. As Rowe was
&e., 10 Margarot placo L E.), druggists, 53 ans jeorge » . . ki

Bow, Gowgn (Hews, Goorge and ), 00| Borth o e vd Glebe an Alderman at Sydney City Council in 1876, it makes

Ross, G., 2§ Hosking place, Castlereagh st Row, W. E. (Row, Edward and 0s.), Balmaia

H H ‘ ’

Ross, G., warchouseinan, svondish st, South | Rowan, John, tailor, 70 Liverpool st sense. Rowe moved his family to ‘Caprera’, another
Kingston, Petorsham &owbolll;lm. M‘Vhl‘:{. :rzosl:‘kl-;,o m}{(n [
, G, D, r, 54 Wexford st we, Henry, Al s, East . . . . .

T G conesCTrs nd Roua), peintor, 518 | Towe, chr;', Glabo st, Glebo Harbourside Mansion in Elizabeth Bay, which he also
DBourke st a ﬁcwc, ‘J’.. Ei! iusb:i!l;iu “u‘i:.;"())cl:l ‘:VIh . -

Ross, H,, ca ter, off Shadforth st, Py owe, James, South Head rd, , rn

Ross, J. Grafion, 123 Darlinghurst rd Rowe, J., pawnbroker, 70 and 72 Stanley st designed and built in c. 1876.

Ross, Jamos L., plasterer, 13 Dale st TRowe, Mra,, 335 Liverpool st

Ross, James, agent, Albert st, Rodfern Rowe, Richard, Hyde Purk Ilotel, Bathurst

Ross, James, clork, 151 Elizaboth st and Castlereagh sts

Rosss, John Bononi, 35 Margaret st Rowe, Thomas, architect, 116 Pitt at; p r

Ross, John, painter, Turner st, Redforn Trescon, Elizabeth bay rd—see adot

Roas, John, stoncmason, 4 Cooper st Rowe, W., Campbell pleco, Riloy st

Ross, J., glass works, Australia st, Campdn Rowe, W. G., bootmaker, 265 Crown st

Sands Directory 1876
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R&H Report 4, 12 December 2019, p 5

PLAN oF 19 VILLA SITES

ON SATURDAY, 20th SEPTEMBER, AT THREE O'CLOCK,
By W. PRITCHARD.
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ROWE listed on the plan of a neighbouring subdivision, Why list his name if he were not the ownerfoccupier of
the land? (sourec: Mitchell Library:Subdivision plans CO46410151)

(Source: R&H Report 4, 12 December 2019, p 5)

The inclusion of this diagram with land marked
‘ROWE’ at the bottom of the diagram read with the
R&H caption on p 5 of the Report is misleading for a
number of reasons. The caption says:

‘Why list his name if he were not the
owner/occupier of the land?’

Ownership and the Caption

In other words, R&H have taken it upon themselves
to infer, within the caption, that Rowe’s name being
written on the land at the corner of Raglan and
Whistler Street proves he owned ‘Roseville’. The
land marked ‘ROWE” is in fact lots 10 & 11 which
were owned by Rowe and NOT ‘Roseville’, which
comprised lots 8 & 9.

In our opinion this caption is misleading and
misrepresents the facts.

The land marked ‘ROWE’ at the bottom of the
diagram is written on Lots 10 and 11 and not on the
subject Site, which was lots 8 and 9. As Heritage 21
has demonstrated, lots 10 and 11 were owned by
Rowe whereas lots 8 and 9 was owned by Sydney
Green from 1875.

Occupation and the Caption

In our opinion the caption implies that Heritage 21
does not accept either ownership or occupation of
the Site by Rowe, which is inaccurate. Throughout
our Submission on 9 December are references to
Rowe staying at or occupying the Site from time to
time during his period as Mayor of Manly.

Clearly Rowe had many professional commitments
as outlined in the introduction to this Section. In
addition he had a heavy architectural workload.

Rowe was managing his many commitments as a
busy and successful architect on top of his role as
Captain of the NSW Engineer’s Corp and Supervisor
of the Wesleyan Church in Surrey Hills, amongst
others.

Between 1875 and 1877, 94 separate tenders in
Rowe’s name appeared in The Sydney Morning
Herald. There were two churches that were not
mentioned in The Sydney Morning Herald tender
notices: the Methodist Church, Nowra; and the
Methodist Church Paddington, both of which were
built in 1877.
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From 1878 to 1880, Rowe’s firm designed and
supervised the build of: the Presbyterian Church,
Glebe; Lithgow School; City Mission Chapel; the
Congregational Church, Burwood; the

Unitarian Church, Sydney; a residence and shop for
John Spencer; AJ Reiley and Co, 404 George Street;
the Temperance Hotel York Street; Ashfield
Methodist Church; and the Wesleyan Church,
Peakhurst. Rowe also won the tender to design and
manage the Sydney Hospital plus various houses in
Orange, Bathurst and Sydney during this period.

Rowe’s design and supervision of the Sydney
Hospital was known as ‘The Sydney Hospital Affair’
which led to a controversy whereby Rowe was fired
from the Hospital and led his professional disgrace.
(Berry, Thomas Rowe, p 134)

R&H Report 4, 12 December 2019 pp 7 -8
Pages 7 - 8:

‘2. Primary Research Supporting the Assertion that
Thomas Rowe did not Own or Design 'Roseville’, at
21 Whistler Street. Manly

The letter by O'Brien, Connors & Kennett refers
to only one part of the Schedule attached to Real
Property Application 18475. There is also a
number of mortgages taken out and repaid in
1875 and 1876. Despite the text of the Indenture
quoted and paraphrased in the letter the site
was conveyed by Arthur Croft back to Thomas
Rowe on 13 September 1876 (Reg. no. 444 Book
162). On 21 December 1883 another conveyance
was registered: Thomas Rowe first part, Sydney
Moore Green second part and Francis Wagstaff
third part (reg no. 122 Book 281) whereby Rowe
and his business partner, Green, conveyed the
land to Wagstaff. This confirms that Rowe was
the owner from September 1876 until he and
Green sold it in 1883.

What the conveyances, mortgages and
indenture indicate is a complicate web of
business and financial relationships.

The Indenture does not prove that Rowe did not
own the land but rather that he and his long
term employee and later partner, Green, entered
into financial agreements with others to
purchase the land and protect Rowe's wife,
Charlotte. The schedule to the Real Property
Application confirms that Rowe did own the land
from 1876 until 1883.

This information provided by R&H fails to
differentiate between the Title Deeds information
relating to Lots 10 & 11 (which lots abutted the
northern boundary of the subject Site) and Lots 8 &
9 which contained the subject Site. The R&H
reference ‘...back to Thomas Rowe..." (left
highlighted) is a conspicuous misrepresentation of
the facts.

As set out in the letter from O’Brien Connors &
Kennett Lawyers dated 19 December 2019, the
historical index and reference to Reg 444 book 162
relates to Lots 10 & 11 (a completely different
property to the ‘Roseville’ site). Lots 10 & 11 were
transferred to Thomas Rowe by Arthur Croft in 1876,
just prior to Rowe’s election as Mayor.

The information provided in the recent the letter
from O’Brien Connors & Kennett Lawyers dated 30
January 2020 (Attachment 1), puts these statements
by R&H into perspective and do not alter the fact
that Rowe did not own ‘Roseville’.

The letter confirms:

e it can be concluded from the relevant Title
Deeds searches that there was already a
house on Lots 8 and 9 prior to Rowe’s
occupation;

e Rowe only stayed at the cottage on the Site
briefly up until shortly after Charlotte
Rowe’s death (which H 21 notes was just
one month after Rowe became Mayor in
February 1877);
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"Premises" are mentioned in the letter by O'Brien
Connors & Kennett. The Indenture appears to
describe the dimensions of the property at length
but is too indistinct to read with any accuracy to
determine if "premises" is mentioned in the
context of a pre-existing building or an intended
building.’

e that Rowe did not own Lots 8 & 9/the Site
either before or after the death of his wife
Charlotte Rowe;

e the conveyance of property is proof of
ownership, but a mortgage is not;

e the mortgage to Equitable Permanent
Benefit Building Land and Savings
Institution registered against the Lots 8 and
9, noting Rowe and his wife as borrowers,
is not proof of ownership of the Site, rather
that the finance was not obtained legally;

e Thomas Rowe was the Surveyor for the
Equitable Permanent Benefit Building Land
and Savings Institution 1875 — 1882;

e the statutory declaration that Rowe signed
was in connection with the above
mortgage and thus with funds he should
not have received; and

e Thereis no documentation or evidence
that Green was a Trustee for Charlotte
Rowe.

R&H Report 3, 30 August 2019 p 7

‘The conclusion reached by Heritage 21 is not
correct. Sydney Moore Green was one of the
Trustees of the Equitable Permanent Benefit Building
Land and Savings Institution that lent the Rowes
money. The inclusion of the Trustees on the title did
not indicate ownership but they had a financial
interest in the property and, in the event of default
by the borrowers, the Trustees would assume
ownership of the property. This is still current-day
practice where the lending institution is noted on the
title.”

The Sands Directory Records from 1876 to 1882
record that Green was NOT a trustee of Equitable
Permanent.

The same Sands Directory Records demonstrate that
Thomas Rowe was the Surveyor for Equitable
Permanent.

Accordingly, this statement is not accurate and is
dispelled by O’Brien Connors & Kennett Lawyers in
Attachment 1.

R&H Report 2, 1 August 2019 p 4

‘Thomas & Charlotte Rowe took out a mortgage
with Equitable Benefit Building Land & Savings
Institution [sic] on 7 March 1876 (Primary
Application 18475, 19/211913). Mortgages are a
usual & accepted indication that building works
were to be undertaken on the mortgaged land.
The Equitable Permanent

Benefit Building Land and Savings Institution,
established in 1875, was a building society set up
to loan money for purchasing and erecting
dwellings to subscribers.’

See legal advice from O’Brien Connors & Kennett
Lawyers, Attachments 1 and 10

This statement by R&H is speculative and
unsubstantiated in its reference to a mortgage
implying a house was to be built. It does not add
anything to the discussion of the ownership and
design of ‘Roseville’ yet it is tendered by R&H as
though it somehow proves they owned and built
‘Roseville’.

A mortgage is not proof of ownership. This is
confirmed by O’Brien Connors & Kennett Lawyers in
Attachments 1 and 10.

The Lawyer’s letter of 17 January 2020 states that in
respect of 21 Whistler Street:
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‘Ownership of property is determined by the
conveyance of that property, as reflected in the
records held by the Land Registry Services.

A conveyance therefore proves ownership, while a
mortgage does not....

...The document that solely determines who owned
the land is the indenture registered with the Land
Title, being registered No 433 Book 150, which
confirms the conveyance of the property.’

The legal advice contained in the Lawyer’s letter of
30 January 2020 (Attachment 1) clearly states that:

e the mortgage to Equitable Permanent
Benefit Building Land and Savings
Institution registered against the Lots 8 and
9, noting Rowe and his wife as borrowers,
is not proof of ownership of the Site, rather
that the finance was not obtained legally as
it required Sydney Green’s signature which
was not on it and there was no probate
granted to Thomas Rowe for Charlotte
Rowe’s Estate;

e Thomas Rowe was the Surveyor for the
Equitable Permanent Benefit Building Land
and Savings Institution 1875 — 1882; and

e the statutory declaration that Rowe signed
was in connection with the above
mortgage and thus with funds he should
not have received.

R&H Report 4, 12 December 2019, p 13

‘The allotment purchased by Thomas & Charlotte
Rowe on 21 May 1875 comprised Lots 8,9,10 & 11 of
the Brighton Estate.’

Clearly R&H has not completed a thorough search of
Title Deeds information. Their conclusions are
incorrect and misleading. The letters from O’Brien
Connors & Kennett Lawyers (Attachments 1 and 9)
confirm this statement is false and sets out that Lots
8 & 9 were transferred to Sydney Green in 1875
while Lots 10 & 11 were transferred to Thomas
Rowe by Arthur Croft in 1876, just prior to Rowe’s
election as the Mayor of Manly.
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No documentation, plans, drawings or otherwise, linking Rowe to the design or building of ‘Roseville’, have
been produced. The earliest and so far the only depiction of the subject building along the Whistler Street
boundary is contained in the 1967 BA drawings for the Site (Attachment 5).

Searches of the Records of the Northern Beaches Council Records have produced just two records for the
site: the 1967 BA Drawings (Attachment 5) and a 1976 record of a BA which contains no drawings. Searches
of NSW State Archives has produced no records relating to the subject Site.

O’Brien Connors & Kennett Lawyers advice in Attachment 1 is that:

e it can be assumed from the relevant Title Deeds searches that there was already a house on Lots 8
and 9 prior to Rowe’s occupation;

e Rowe only stayed at the cottage on the Site briefly up until shortly after Charlotte Rowe’s death
(which H 21 notes was just one month after Rowe became Mayor in February 1877);

e that Rowe did not own Lots 8 & 9/the Site either before or after the death of his wife Charlotte
Rowe;

e the conveyance of property is proof of ownership, but a mortgage is not;

e the mortgage to Equitable Permanent Benefit Building Land and Savings Institution registered
against the Lots 8 and 9, noting Rowe and his wife as borrowers, is not proof of ownership of the
Site, rather that the finance was not obtained legally;

e Thomas Rowe was the Surveyor for the Equitable Permanent Benefit Building Land and Savings
Institution 1875 — 1882;

e the statutory declaration that Rowe signed was in connection with the above mortgage and thus
with funds he should not have received; and

e There is no documentation or evidence that Green was a Trustee for Charlotte Rowe.

The above legal advice dispels the hypothesis that Thomas Rowe designed and built ‘Roseville’ as there was a
house on the ‘Roseville’ Site when he moved there. This would also dispel the theory that he had any
involvement in the design of the sanitation arrangements at ‘Roseville’, contrary to R7H’s dubious assertion.

Sands Directory records are not proof of ownership, but it is noted that the 1876 Sands Directory at page 456
lists the private residence of Rowe at ‘Tresco’ a Harbourside Mansion in Elizabeth Bay which he owned
designed and built. Rowe moved his family to ‘Caprera’, another Harbourside Mansion in Elizabeth Bay,
which he also designed and built in c. 1876.

We note that Sydney Green was a respected architect in his own right and became an equal partner with
Rowe in 1884 with the architectural practice being called ‘Rowe and Green’. There is no evidence that Sydney
Green was an employed of Rowe.
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R&H Report 4, 12 December 2019
Extract from Executive Summary p 1

‘.That the house was not designed by Thomas Rowe
or the land owned by Thomas Rowe....

The first contention is not supported by Councils own
records in particular the 1877-78 Manly Council Rate
Assessment Books which list Thomas Rowe as both
owner and occupier.’

R&H Report 2, 1 August 2019, p 4

‘Whilst no drawings by Rowe for the house have
been uncovered the documentary evidence strongly
indicates that Thomas Rowe designed the house and
the outbuildings for his family. The residence was
designed before the formation of Brighton (later
Manly) Council and the requirement for Building
Applications, so published tender notices are in the
absence of the records of the practice or surviving
family papers, the primary method of establishing
who designed a building for the purposes of heritage
listing.”

R&H has produced no graphic evidence such as
plans, drawings or anything at all linking Rowe to the
design or building of ‘Roseville’.

The discussion dispelling the rates records as proof
of ownership (and design) is contained in Section 4
of this Report.

R&H has not produced primary or relevant
secondary evidence that demonstrates that Rowe
designed the original ‘Roseville’ house and service
outbuildings along the Whistler Street boundary.

Searches of the Records of the Northern Beaches
Council Records have produced just two records for
the site: the 1967 BA Drawings (Attachment 5) and a
1976 record of a BA which contains no drawings.
Searches of NSW State Archives has produced no
records of the Site.

R&H Report 4, 12 December 2019 p 4

‘Dr Boyd prepared the detailed biography on
Thomas Rowe for the AIA NSW Chapter during 2016
which included a number of references to “Roseville”
as being one of his works. This biography has not
been cited by Heritage 21 and does not appear to
have been consulted.’

Australian Institute of Architects NSW, Biographical
Information Lieutenant-Colonel Thomas Rowe FRIBA,
FIANSW, VD, 2007 — 2016.

Notwithstanding the R&H claim, the above AIA
biography on Thomas Rowe has been read by H21.
This statement is both inaccurate and entirely
misleading. R&H’s statement is blatantly
misrepresentative.

Heritage 21 does not agree that the above AIA
research attributes the design of ‘Roseville’ to Rowe.
In contrast to the R&H claim that Roseville was one
of Rowe’s “works”, the AIA research paper does not
confirm that Rowe designed Roseville. On page 4 of
the AIA paper it says Rowe:

“...also tendered for the erection of a cottage at
Manly Beach in October 1875, which was
presumably to be his new home.”.

Heritage 21 contends this is mere speculation and
the relevant tender advertisement, which appears in
The Sydney Morning Herald on 20 October 1875,
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(below) does not confirm it relates to ‘Roseville’ or
link Rowe to ‘Roseville’. Rowe designed a number of
houses in Manly.

On page 21 of the AIA research, under the heading
‘1875’ the below tender notice is quoted beside a
reference to: ‘...a cottage at Manly’. The word
‘Roseville’ is also written in square brackets after the
words: ‘...a cottage at Manly’, which brackets
Heritage 21 takes as a symbol that the link to
‘Roseville’ is conjecture.

It is interesting to note that R&H in its research
(Report 1, 1 July 2019, p 13) puts a question mark ?’
beside ‘Roseville’ under ‘1875’ when quoting the
below tender advertisement.

Finally, it is noted that the AIA research was not
written by Dr Boyd but by Anne Higham in 2007 —
2011 and then updated by Dr Boyd in 2014 — 2016.

[t ——

20 October, 1875 'Advertising', The Sydney

Dec 20189, httg.ﬂnla.gov.au[nla.news-artic!e13362496 1

R&H Report 2, 1 August 2019 p 4

‘Whilst no drawings by Rowe for the house have
been uncovered the documentary evidence strongly
indicates that Thomas Rowe designed the house
and the outbuilding for his family. The residence
was designed before the formation of Brighton (later
Manly) Council and the requirement for Building
Applications. so published tender notices are, in the
absence of the records of the practice or surviving
family papers, the primary method of establishing
who designed a building for the purposes of heritage
listing. Asthis has been a standard practice since the
start of heritage listing post- WWII, it is unclear on
what basis Heritage 21 claims that the
architect/designer has not been determined.

Evidence:

Thomas & Charlotte Rowe purchased the site,
comprising Lots 8, 9, 10 & Il ofthe Brighton Estate,
on 21 May 1875 (Primary Application 18475, 19/2/

1913) (see Figures A-D).

Thomas Rowe tenders for the erection of a cottage
at Manly on 19 October 1875 -masons &
bricklayers work (SMH). There is one other tender

No drawings or plans of ‘Roseville’ have ever been
produced to link its design to Rowe.

The first paragraph is misleading and does not
‘...strongly indicate...’ that Rowe designed Roseville.
By stating: ‘...so published tender notices are, in the
absence of the records of the practice or surviving
family papers, the primary method of establishing
who designed a building for the purposes of a
heritage listing.” is misleading because there are so
many sources of the important works completed by
Rowe in Sydney and none mentions ‘Roseville’ being
one of his designs/works.

As mentioned above there are no tender notices
that mention ‘Roseville’ in them.

As discussed at length in Section 4, the second
paragraph incorrectly cites the Rowes as owning all
of lots 8 —11.
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for a villa in the Manly area in 1875, by John
Joseph Davey at
Manly Beach. This building has not been identified.’

In the third paragraph R&H distinguish between
Thomas Rowe’s tender and that of John Joseph
Davey at Manly beach, adding in respect of Davey
that the building has not been identified. The
implication of this paragraph is misleading in that
Rowe’s tender (see above newspaper clipping) is
somehow distinguished from Davey’s by adding the
words: ‘This building has not been identified’ and yet
the tender by Rowe’s architectural practise does not
identify the building either. Neither mentions an
address.

R&H Report 4, 12 December 2019, p 13

Manly Council rate books, the private address Rowe
gave in letters dated late| 876 and his tender notices
provide a degree of certainty to his having designed
the building that corresponds to accepted
attributions for design by architectural historians.

This is statement is pure speculation. None of the
sources mentioned can be reliably used to attribute
the design of ‘Roseville’ to Rowe. The AIA research
discussed above did not conclude that Rowe had
designed ‘Roseville’.

It is not disputed that Rowe stayed at ‘Roseville’
from time to time in the lead up to and while Mayor
of Manly so he is likely to have used ‘Roseville’ as his
address; however this is not proof of design or
ownership and as rate books are not proof of
ownership (see above) and no tender notice is
specifically linked to Roseville (see above) it does not
in our view: ‘...provide a degree of certainty to his
having designed the building that corresponds to
accepted attributions for design by architectural
historians.” Neither R&H nor the AIA has produced
any drawings or records for ‘Roseville’. In our view it
is inaccurate to state that these documents should
be used to attribute the design of ‘Roseville’ to
Rowe.
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From the phases of the development of the Site, discussed and depicted in Section 3, Heritage 21 concludes
that various outbuilding structures along the Whistler Street boundary have been demolished and rebuilt.
The evolution of the Site, depicted in the below chronology of images, also demonstrates that the footprint of
the various structures has not been static. The graphic images contained in Section 3 of this Report on the
transformation of the Site, demonstrate that the northern portion of the outbuilding was in situ in c. 1883,
demolished by 1890, rebuilt by 1921 and demolished again by the mid 20" Century.

The Survey information, discussed in detail in Section 3, confirms that the existing building post dates 1920
and is the same building/footprint as that of the building measured on the 1950 Survey.

Norton Survey Partners investigation (Attachment 6) analysed the subdivisional plan prepared by Surveyor
Nott in July 1920 as well as the 1950 Survey prepared by Surveyor Hardy for FP36845.

Norton Survey Partners confirm that the 1920 Survey clearly depicts a stone building on the south east corner
facing Whistler Street, noted as being ‘Stone’ rather than brick as it is today.

Norton Survey Partners says:

‘D.P. 10228 shows the position of various occupations (fences and buildings) close to the perimeter boundaries
of the land and, where those occupations are buildings, it also includes a description of the main material of
construction. Showing such information was an important survey requirement of the Registrar General at that
time and this has carried through to the present day.’

And later:

‘At the north east corner of Lot 1, D.P. 10228 shows a building described as “stone” adjacent to the north
boundary and situated within the south east corner of what is now Lot B DP. 368451. We note the south east
corner of Lot B is currently occupied by a brick building. This indicates the brick building was erected some
time after July 1920, the date of the preparation of the D.P. 10266.”

The above extracts confirm that:
e the reference to stone, means that stone was the main building material of the building on the south
east corner facing Whistler Street in 1920; and
e asthe existing building is of brick, it post-dates July 1920.

In addition to that, coupled with the variations to measurements, Norton Survey Partners goes on to explain:

‘Further to the above we note that DP 10288 shows the stone building as standing 4 inches (100mm) clear of
the north boundary of Lot 1 and 3 inches (75mm) inside the Whistler St boundary. D.P.368451 (dated July
1950) displays a building (of unidentified material) upon Lot B and shows this building 3 % inches (90mm)
clear of the north boundary of Lot 1 and 7 inches (180mm) inside the Whistler St boundary.

While the difference between the plans in setbacks to the north boundary is inconsequential, the difference in
setbacks to Whistler St is substantial in a survey context being 4 inches (105m). This places the building
shown in D.P. 368451 in a different position to that shown in D.P.10288 which indicates they are not the same
building.’

In other words, Norton Survey Partners is saying that due to the discrepancy of measurements:

‘...This places the building in D.P. 368451 (sic F.P. 368451) in a different position to that shown in D.P. 10288
(sic 10228) which indicates they are not the same building.” and concludes:

e the building on the 1950 Survey is not the same building as that on the 1920 Survey.
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The 13 January 2020 TSS Survey demonstrates that the position of the existing south east corner facing
Whistler Street is the identical position of the building in the 1950 Survey and depicts the building on the Site
as being 90mm clear of the south boundary of the Site and 180mm inside the Whistler Street boundary.
These measurements concur with those in the Norton Survey Partners report (Attachment 6).

From this we can conclude:

e the building on the 1950 Survey is not the same building as that on the 1920 Survey;

e the existing building today is the 1950 Building (there were modifications to it in 1967 and 1976);
and

e that nothing of the subject building existing today in anyway relates to the outbuilding of ‘Roseville’
and none of it relates to Thomas Rowe either.
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R&H Report 4, 12 December 2019
Executive Summary p 1.

The Executive Summary states that one of the two
new issues raised in the H21 submission of 9
December 2019 is:

‘That the southern portion of the building on the site
dates from after 1920..."

Two paragraphs later it goes on to state, in respect
of the above quote that:

‘The Council’s Building Application Register would
have confirmed the Applicant’s second assertion was
not correct.’

Heritage 21 has exhausted all avenues to find all
information available from Council and elsewhere
concerning the transformation of the Site, as
described in Section 3. Council has produced just
two records of BAs or DAs for the Site which are the
1967 BA Drawings (Attachment 5) and a written
record of works in 1976 which relates to using the
Site as two apartments. NSW State Archives does
not have records of the Site.

These statements are inaccurate as verified by the
analysis and survey by Norton Survey Partners
(Attachment 6) which analysed the subdivisional
plan prepared by Surveyor Nott in July 1920 as well
as the 1950 Survey prepared by Surveyor Hardy for
FP36845.

Norton Survey Partners confirm that the 1920
Survey clearly depicts a stone building on the south
east corner facing Whistler Street, noted as being
‘Stone’ rather than brick as it is today.

Norton Survey Partners says:

‘D.P. 10228 shows the position of various
occupations (fences and buildings) close to the
perimeter boundaries of the land and, where those
occupations are buildings, it also includes a
description of the main material of construction.
Showing such information was an important survey
requirement of the Registrar General at that time
and this has carried through to the present day.’

And later:

‘At the north east corner of Lot 1, D.P. 10228 shows a
building described as “stone” adjacent to the north
boundary and situated within the south east corner
of what is now Lot B DP. 368451. We note the south
east corner of Lot B is currently occupied by a brick
building. This indicates the brick building was
erected some time after July 1920, the date of the
preparation of the D.P. 10266.”

The above extracts confirm that:

e the reference to stone, means that stone
was the main building material of the
building on the south east corner facing
Whistler Street in 1920; and

e asthe existing building is of brick, it post-
dates July 1920.
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In addition to that, coupled with the variations to
measurements, Norton Survey Partners goes on to
explain:

‘Further to the above we note that DP 10288 shows the
stone building as standing 4 inches (100mm) clear of the
north boundary of Lot 1 and 3 inches (75mm) inside the
Whistler St boundary. D.P.368451 (dated July 1950)
displays a building (of unidentified material) upon Lot B
and shows this building 3 % inches (90mm) clear of the
north boundary of Lot 1 and 7 inches (180mm) inside the
Whistler St boundary.

While the difference between the plans in setbacks to the
north boundary is inconsequential, the difference in
setbacks to Whistler St is substantial in a survey context
being 4 inches (105m). This places the building shown in
D.P. 368451 in a different position to that shown in
D.P.10288 which indicates they are not the same building.’

In other words, Norton Survey Partners is saying that
due to the discrepancy of measurements:

“...This places the building in D.P. 368451 (sic F.P.
368451) in a different position to that shown in D.P.
10288 (sic 10228) which indicates they are not the
same building.” and concludes:

e the building on the 1950 Survey is not the
same building as that on the 1920 Survey.

R&H Report 4, 12 December 2019
Executive Summary p 1.

‘The Council’s Building Application Register would
have confirmed the Applicant’s second assertion was
not correct. Dr Robertson has examined the building
and in his expert opinion the structure dates from the
nineteenth century rather than the interwar years as
claimed by the Applicant’s consultants.’

The 13 January 2020 TSS Survey (Attachment 7)
demonstrates that the position of the existing south
east corner facing Whistler Street is the identical
position of the building in the 1950 Survey and
depicts the building on the Site as being 90mm clear
of the south boundary of the Site and 180mm inside
the Whistler Street boundary. These measurements
concur with those in the Norton Survey Partners
report (Attachment 6).

From this we can conclude:

e the building on the 1950 Survey is not the
same building as that on the 1920 Survey;

and
e the existing building today is the 1950
Building.
Suite 48/ 20-28 Maddox Street, TEL: 9519-2521
Alexandria NSW 2015 reception@heritage2l.com.au
www.heritage2l.com.au Page | 36 of 45 2 February 2020

ABN 76 064 687 592

Job No. 8665H




ANALYSIS OF HISTORICAL INFORMATION RELATING TO 21 WHISTLER STREET, MANLY

6.0 FOOTPRINT OF BUILDING ON THE WHISTLER STREET BOUNDARY

ROBERTSON & HINDMARSH STATEMENT
& Related Images & Information

HERITAGE 21 RESPONSE

R&H Report 1, 1 July 2019
Page 8 Figure 4.3 Drawing with colour overlay and
room name captions added by R&H

Attachment 11
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The caption to the drawing written by R&H reads: “Figure
4.3 No 21 Whistler Street as depicted in the 1967 plans for
alterations and additions to the building. Blue = structures
constructed by Thomas Rowe as a part of “Roseville” as
shown on the 1883 auction notice...Red = structures added
by c. 1890 as shown on the MWS&DB Manly Detail Sheet
29 and in the Kerry & Co photograph...Yellow = additions
proposed in 1967.”

This drawing, Figure 4.3 in the R&H Report, is
contained in the History section and presented as
though it is ‘historical’ information which is
misleading.

The drawing, is the ‘PLAN’ in the 1967 BA Plans for
Alterations and Additions for the Site (Attachment
5), and has been overlaid in colour by R&H. R&H
have also added black, typed labels which have been
deceitfully superimposed by R&H, allocating names
to rooms despite having no evidence to support the
labels.

The only records discovered to date of a layout for
the various buildings that have been built and
demolished along Whistler Street are on the 1883
Subdivision Poster (Attachment 2a) and the 1967
Plans for Alterations and Additions (Attachment5).

R&H have used the 1967 Plan and added ‘KITCHEN
BY C. 1890’ in the ‘red’ section (which appears as
light green, on the left hand side, on Attachment
11) without any evidence and presented this as fact,
as though there is evidence that the ‘KITCHEN’ was
there in 1890. There is no evidence it was ever a
kitchen and it is not a kitchen today. As evidenced in
the transformation of the site in Section 3, the
outbuilding was most likely a part of a mews
complex, as mentioned in the 1901 advertisement
and so likely to have been a coach house or stables
as mentioned in the 1901 advertisement.

In our opinion the unsubstantiated labelling and the
colour coding to the drawing renders it highly
dubious and misleading because:

e Not only has it been established by Surveys
that the existing building post-dates 1920,
the only record of rooms within the various
buildings along Whistler Street in the late
19" Century is contained in the 1883
Subdivision Poster (Attachment 2a); and

e  Asverified by Norton Survey Partners
(Attachment 6), the drawing does not show
what registered surveys verify, namely that
this southern portion of the subject building
certainly post-dates 1920; the plan
incorrectly shades the area red, falsely
implying the southern portion is part of
‘structures added by 1890'.

On the plan, R&H have added a blue area, deemed
to be ‘structures constructed by Thomas Rowe as
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part of Roseville...” . On the drawing, coloured blue,
is the area in the northern part of the site where the
existing c. 1970s double level concrete block work
structure is located. This has been coloured blue
such that R&H is stating it is ‘...structures constructed
by Thomas Rowe as part of Roseville as shown on the
1883 auction notice...’. This is manifestly inaccurate
and misleading.

There no proof (lack of drawings, tenders etc
discussed above) or reasonable inference that Rowe
designed the now demolished ‘Roseville’ or its
service outbuilding.

It is clear too from the 1937 and 1943 aerials that
the northern portion of the service wing was
demolished for at least a second time since c. 1890.

R&H Report 4, 12 December 2019 pp 5- 6

“The claim that the southern section of the current
building on the site dates from after 1920

is...incorrect ...No supporting archival material such
as a Building Application or tender notice for a new
structure has been provided to support this claim.”

This statement totally disregards Norton Survey
Partners evidence (Attachment 6) confirming the
southern portion of the building/ building post-dates
1920. The Survey was tendered to Council (and
R&H) by H21 on 9 December 2019 but is ignored by
R&H in its response on 12 December 2019.

R&H have produced nothing to contradict ‘the
claim’.

R&H Report 4, 12 December 2019, p 9

“The building is stylistically obviously a 19" century,
Victorian period building.

The 19" century photograph included in the original
Heritage 21 report...the Full Circle Report...and our
initial report...confirms that the existing building was
present in the 19" century.”

This is totally misleading and illogically concluded as
the image referred to is dated 1884 to 1917, so not
necessarily taken in the ‘19" century’. Regardless of
what is depicted it could be a 20" Century image and
only depicts what was there at the time.

This statement is typical of sweeping statements
made by R&H. Throughout this Report, R&H shows a
blatant disregard for the Survey information
provided by H 21 and arrogantly postulates that the
building is a 19t Century building (by using words
such as “obviously a 19" century Victorian period
building”) without attempting to justify that with
references to actual architectural features
emanating from the 19" Century.
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R&H Report 2, 1 August 2019, p 9

‘The service building was an integral part of
“Roseville” which was later enlarged by the
subsequent owner of “Restormel”...It is inconceivable
that the owner of “Restormel” demolished the
...outbuildings after only a few years of its existence
as materials were expensive and buildings and their
materials were used and reused...”.

H21 has NOT ever made the statement that the
owner of ‘Restormel’ demolished the outbuilding
and it is a misleading accusation.

R&H Report 3, 30 August 2019, p 13

“Heritage 21’s Plan...indicates a number of “new”
windows and doors. It is highly probable that these
openings date from the c.1890 addition to the south
end of the outbuilding when a new Kitchen was
constructed and the old original kitchen was
decommissioned...”

The only plan prior to 1967 (Attachment 5) is the
1883 plan (Attachment 2a) which shows that the
building backed onto, and that there no window or
door openings along, Whistler Street.

The only drawings or images which show window
and door openings onto whistler Street are the 1967
BA Drawings.

The windows have been modified since c. 1967 and
they are now taller than their fitted shutters.

The Surveys show that the building post dates 1920.

Thus graphic evidence and survey information above
in Section 3 and Attachment 6 dispels R&H’s date of
1890 for the southern portion of the building.
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7.0 REVIEW OF ROBERTSON & HINDMARSH HERITAGE SIGNIFICANCE

Heritage 21 commented on the errors and presumptions of the Robertson and Hindmarsh Assessment of
Heritage Significance for the Site (dated 1 July 2019 in R&H Report 1, 11 July 2019) in its Submission to
Council on 9 December 2019.

Heritage 21 is advised that the author of the R&H Assessment has not visited the interior of the building at the
Site. The Assessment of Significance by R&H appears to rely on photographic evidence provided by Full Circle
Heritage.

Primary evidence has been provided by Heritage 21, based on legal advice from O’Brien Connors & Kennett
Lawyers (contained in Attachment 1) that:

e it can be concluded from the relevant Title Deeds searches that there was already a house on Lots 8
and 9 prior to Rowe’s occupation;

e Rowe only stayed at the cottage on the Site briefly up until shortly after Charlotte Rowe’s death
(which H 21 notes was just one month after Rowe became Mayor in February 1877);

e that Rowe did not own Lots 8 & 9/the Site either before or after the death of his wife Charlotte
Rowe;

e the conveyance of property is proof of ownership, but a mortgage is not;

e the mortgage to Equitable Permanent Benefit Building Land and Savings Institution registered
against the Lots 8 and 9, noting Rowe and his wife as borrowers, is not proof of ownership of the
Site, rather it is indicative that the finance was not obtained legally;

e Thomas Rowe was the Surveyor for the Equitable Permanent Benefit Building Land and Savings
Institution 1875 — 1882;

e the statutory declaration that Rowe signed was in connection with the above mortgage and thus
with funds he should not have received; and

e There is no documentation or evidence that Sydney Green was a Trustee for Charlotte Rowe.

The above legal advice dispels the basis of the Robertson and Hindmarsh Assessment which is based on the
incorrect hypothesis that Thomas Rowe owned, designed and built 'Roseville'.

Further, the R&H Assessment postulated that the Site is a working example of Rowe’s work in the area of health
and sanitation and that claim seemed to be based on the 1883 drawing (Section 3) which depicts an earth closet
to the north of the kitchen in the original ‘Roseville’ outbuilding. Section 3 of this Report, in describing the
transformation of the Site, demonstrates the various demolitions and rebuilds of portions of the outbuilding
and dispels any doubt that the area which housed the early earth closet exists today. The early earth closet
seems to have been demolished by c. 1890 (see Section 3 1890 MS&WBS Drawing) when the northern portion
of the original outbuilding was demolished. Earth closets pre 1900 were very commonplace all over
Metropolitan Sydney and there is no evidence that the subject earth closet was in any way rare or special.

Heritage 21 recognises that it is possible that the early volumes/spaces of the original kitchen and wash house
exist. Notwithstanding, Heritage 21 has identified that the spaces have been highly modified (see 1967 BA
Drawings in Section 3). What exists today bears little or no resemblance of what might be deemed worthy of
heritage listing. This conclusion was reached by Clive Lucas, Stapleton in 2008 when it conducted an
assessment of the physical fabric. The Clive Lucas, Stapleton heritage assessment of the Site was supported by
Weir Phillips Heritage on 22 July 2019.
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R&H Report 4, 12 December 2019
Executive Summary p 2 paragraph 1 states:

‘No additional supporting information has been
provided by the applicant that justifies the alteration
of Robertson & Hindmarsh’s initial assessment and
advice to the Northern Beaches Council that 21
Whistler Street (the former outbuilding of
“Roseville”, later known as ‘Restormel’) is of a level
of significance that meets the threshold for Local
heritage listing....".

To state that: ‘No additional supporting information
has been provided by the applicant...” is false
because on 9 December 2019 Heritage 21 provided
Title Deeds information, verifying the Site was not
owned by Rowe, as well as Survey information,
confirming the building along the Whistler St
boundary post- dates 1920.

In other words, the dispelling by Heritage 21 of the
basis of R&H’s Assessment of Significance ie that
Rowe owned and designed ‘Roseville’, by the
provision of Title Deeds information, as well as the
provision of Survey information confirming the
building along the Whistler St boundary post- dates
1920, is totally ignored by R&H in its Report on 12
December 2019.

R&H Report 2, 1 August 2019, p 9

‘As stated in the Robertson & Hindmarsh report the
remnant portion of the outbuilding that exists today
does contain a remnant of the original “Roseville”
outbuildings.’

Ironically, R&H have reached the same conclusion as
Heritage 21 in recognising that only a very small
remnant of the original building remains today
suggesting that the heritage listing of such a small
component is unworthy and unnecessary.
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8.0 CONCLUSION

There have been extensive inaccuracies and misrepresentations perpetuated by Robertson & Hindmarsh in
their various submissions to council regarding the provenance and evolution of the subject site. This has
caused both NBC and the LPP to erroneously conclude that there is sufficient basis upon which to heritage list
the subject site. Heritage 21 has provided evidence which strongly indicates that there is insufficient basis
upon which to list the site. In particular, our evidence shows that;

e Thomas Rowe did not own the subject site;

e Thomas Rowe did not design the house on the site known as ‘Roseville’;

e Thomas Rowe did not build the house or outbuildings (service wing) upon the site;

e The house was already standing prior to Thomas Rowe and his family having any interest in the
property;

e The main house (Roseville) was substantially demolished between 1937 and 1943 according to the
aerial photographs;

e There are no plans or Title Deeds which link Thomas Rowe to the Site at 21 Whistler Street, Manly;

e Itis acknowledged that Thomas Rowe and his family did reside at the Site but only as tenants for a
very short period (approximately 1 year at the most);

e The use of the Site has changed many times from residential to commercial and back to residential
since the construction of ‘Roseville’;

e |tis certain that the footprint of the building that stands today does not match that of the footprint
of the original outbuildings (service wing) of ‘Roseville’;

e The existing building that stands on the Site today was substantially constructed after 1920;

e The current building standing today possibly only includes a very small amount of original fabric (the
western kitchen wall) of the original ‘Roseville’ service wing (see H21 drawing in Section 3 of this
Report);

e Roseville did contain an earth closet but earth closets at the time were not rare. Prior to 1900 most
houses in metropolitan Sydney would have had an earth closet.

In regard to the above evidence, it becomes difficult to understand the basis for a heritage listing when there
is so little evidence linking Thomas Rowe to the Site and so little remaining fabric left of the remnant service
wing building of the Site. Under the various criteria upon which Robertson & Hindmarsh recommended a
heritage listing to council and the LPP, it becomes clear, in light of the evidence above, that all of the
determinations of significance under Criteria A, B, C and F are now spurious and highly dubious. It is also clear
that there are numerous factual inaccuracies in the Robertson & Hindmarsh reports - some of which are
deceitfully misleading (refer to the foregoing information in this Report).

As is stated above, at the time when the Applicant lodged a DA for the development of the Site, the property
was not heritage listed nor in a heritage conservation area and this is evidenced by the $149 Certificate upon
which the Applicant relied when lodging his DA. It was only after the application for a DA was lodged by the
Applicant that council (through the LPP) voted to impose an IHO on the Site. The IHO relied upon highly
dubious information advanced by Robertson & Hindmarch as a result of which a flawed process has been set
in motion. Yet, even before the LPP voted on the motion to place an IHO on the property (17 December
2019), most of the evidence put forward by Robertson & Hindmarsh in their report dated 1 July 2019, was
refuted by Heritage 21 in its submission dated 9 December 2019. In their response to Heritage 21’s contrary
evidence of 9 December 2019, Robertson & Hindmarsh, in their Report of 12 December 2019, disregarded
Heritage 21’s evidence. Yet it is Heritage 21’s evidence which crucially and substantially refutes and
invalidates the basis for a heritage listing.

Ironically, Robertson & Hindmarsh inadvertently reach the same conclusion as Heritage 21 insofar as the
guantum of remnant fabric of ‘Roseville’ is concerned. We quote from p 9 R&H Report 2, 1 August 2019
report in which it states:

‘As stated in the Robertson & Hindmarsh report the remnant portion of the outbuilding that exists today does
contain a remnant of the original “Roseville” outbuildings.’
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One would construe from this statement that Robertson & Hindmarsh shares our view that on balance there
is very little of the original ‘Roseville’ establishment that physically remains today and it is upon this basis that
Heritage 21 concludes that a heritage listing of the property would be both inappropriate and unnecessary.

This Report contains additional and new evidence (mainly legal advice) to further negate the findings of
Robertson & Hindmarsh and it is only hoped that any party or individual charged with making an assessment
of all of the information and evidence put forward to date, both by Robertson & Hindmarsh and Heritage 21,
in regard to the veracity of the provenance and evolution of the subject site, is fairly and impartially assessed.
If not, the interests of the Applicant would be seriously compromised.
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