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   Development Assessment Unit Report 
               Residential Zone 
 
DA # 216/07 
Site Address 88 Bower Street, MANLY 
Proposal Section 96 application to modify development consent for alterations and 

additions to the existing single dwelling house into two (2) dwellings. 
Officer  
 
Application Lodged: 19/01/2011 (Section 96 lodged) 
Applicant: Noel Carroll 
Owner: The Trustees of the Roman Catholic Church 
Estimated Cost: $1, 800 000 
Zoning: Manly Local Environmental Plan, 1988 - Residential 
Surrounding Development: Immediately surrounding developments mainly comprise a 

mix of two and three storey developments (of both dwellings 
and multi-dwelling developments) 

Heritage
 

: in the vicinity of items of environmental heritage  

SUMMARY
1. Development Application DA 510/06 for alterations and additions to a (2) two storey residential 

flat building was lodged on 21/06/07.  

: 

2. Council refused the development application on 14/03/08. 
3. Following an appeal against the refusal, the Land and Environment Court upheld the appeal on 

29/05/2009.  
4. This Section 96 modification was lodged on 19/01/2011 
5. This application was advertised and all adjoining and nearby property owners were notified.  

And no objections were received.  
6. The application was referred to the Fairy Bower Precinct Community Forum for comments.  
7. Site inspection is recommended.  
8. The application is recommended for refusal 
 
LOCALITY PLAN 
Shaded area is subject site. (for MIAP reports only – provided by Administration) 
 
RECOMMENDATION 
That the Section 96 application to modify the consent to Development Application No. 216/07 for 
alterations & additions alterations and additions to the existing single dwelling into two (2) 
dwellings at No.88 Bower Street, Manly, be refused for the following reason: 
 
• Pursuant to Section 96 AA of the Environmental Planning and Assessment Act 1979, Council is 

not satisfied that the development to which the consent as modified relates is substantially the 
same development as the development for which consent was originally granted. 

Introduction 
 
Approved development 
Development consent has been granted for alterations and additions the existing single dwelling 
house into two (2) dwellings. Details of the approval include: 

 
Lower Ground Level– Bedrooms 1, 2 and 3 (with an en-suite provided off Bedroom 1), 
a bathroom and a laundry for use for Dwelling 2 and a plant room. 
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    Ground Level – Bedroom 4, a bathroom and a combined kitchen, dining and living 

room leading to a north facing terrace for use for Dwelling 2 and Bedrooms 3 and 4, a 
bathroom and a laundry for use for Dwelling 1. 

 
    Upper Ground Level – Bedrooms 1 and 2 (Bedroom 1 with an en-suite and WIR), a 

bathroom and a combined kitchen, dining and living room leading to a north facing 
terrace for use for Dwelling 1 and stair access to and from the entry level to the lower 
levels for use for Dwelling 2. 

 
    Entry Level – Entry foyers to Dwellings 1 and 2 providing access to two (2) private lifts 

and stair access to the lower levels.  Lift access is not provided to the lower ground 
level. 

 
    Upper (Street Level) - Four (4) on site car parking spaces within the sites front 

setback 
 

Section 96 Modification 
This application seeks the following changes to the approved plans: 
       Entry Level - No change  

 
Upper Ground Level  
• Replace Bedroom 2 with an enlarged sitting room under the alignment of the 

driveway above; and 
• Provision of sliding privacy screens to west facing sitting room windows. 
 
Ground Level – RL 6.25 
• Lower floor level by 270mm; 
• Additional excavation below driveway to accommodated the relocation of Bedroom 2; 

and 
• Minor repositioning of west facing dining room window and associated privacy 

screen.    
 
Lower Ground Floor Level – RL 3.80/ RL 3.50  
• Lower floor level by 300mm; 
• Additional excavation below floor above and internal layout changes to 

accommodate a sitting room; and 
• Deletion of east facing windows.   

 
This application also seeks to modify Conditions 55 and 56 of the consent to reduce the Section 94 
contributions payable such that they do not exceed the maximum $20,000 threshold for local 
government contributions applying to residential dwellings in accordance with the Section 94E 
Ministerial Direction of 13 January 2009  
 
Applicant’s Supporting Statement 
The application plans by Wolski Coppin Architects and Statement of Environmental Effects by 
Boston Blyth Flemming, Town planners and a legal advice by Michael Staunton, the barrister 
acting on behalf of the applicant, are in the file. 
 
Precinct Community Forum Comments 
No submission or objection received at the writing of this report.  
 
Engineers Comments 
No new engineering conditions.  
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Building Comments 
No new building conditions.  
 
Landscaping Comments 
No comments received at the writing of this report.  
. 
Environmental Planner Comments 
No comments received at the writing of this report.  
 
Planning Comments 
The subject site is located on the northern side of Bower Street. The site is irregular in shape and 
has frontage of 26.715m to Bower Street. The depth of the site is 46.995m and 45.835m along its 
western and eastern boundaries respectively. The site has a rear (north western) frontage of 
14.275m (effectively to Marine Parade).  There exists a small parcel of land (approximately 56m2 in 
area) between the sites northern boundary and the pedestrian walkway itself which is land held 
under license from the NSW Department of Lands. The area of the site is 679.4m2.  
 
The site has a part two / part three storey brick dwelling with a hipped and gabled slated roof, with 
an elevated concrete driveway that provides vehicular access to two on-site car parking spaces. A 
timber cabana is located on the southwestern corner of the site. 
 
Vegetation on the site is dominated by an existing Moreton Bay fig, a number of palm trees and 
various other species within the front setback area.  The land falls from the street to the rear of the 
site (to Marine Parade with an overall fall of approximately of 1 in 5 (along the sites eastern 
boundary) and 1:6 (along the sites western boundary). There is a cross fall from the sites eastern 
boundary to its western boundary. There is a solid 1.8m high masonry fence along the front 
boundary (interrupted only by a front pedestrian gate and vehicle crossing and gate) and the 
vegetation cover within the front setback area. 
 
Occupying the adjoining site to the west (No 92 Bower Street) is a recently completed three (3) 
storey multi-dwelling development containing three (3) residential units. Further to the west again, 
on No 94 Bower Street (located on the corner of Bower Street and Bower Lane), is a two (2) storey 
residential flat building containing four (4) units. 
 
The adjoining site to the east is occupied by a two storey dwelling of a rendered masonry 
construction.  Occupying sites further to the east are generally single dwelling houses of two and 
three storey construction.  
 
Environmental Planning & Assessment Act 1979 – Section 79(C)(1) 
In determining a development application, a consent authority is to take into consideration such of 
the following matters as are of relevance to the development the subject of the development 
application: 
 
(a) the provisions of: 

(i) any environmental planning instrument, and 
 
Environmental Planning and Assessment Act 1979 
Section 96 AA of the Environmental Planning and Assessment Act 1979, states that "a consent 
authority may, on application being made by the applicant or any other person entitled to act on a 
consent granted by the consent authority and subject to and in accordance with the regulations, 
modify the consent if:  

(a) it is satisfied that the proposed modification is of minimal environmental impact, and 

           (b) it is satisfied that the development to which the consent as modified relates is substantially 
the same development as the development for which consent was originally granted and 
before that consent as originally granted was modified (if at all) under this section, and 
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  (c) it has notified the application in accordance with:  

(i) the regulations, if the regulations so require, or 

           (ii) a development control plan, if the consent authority is a council that has made a 
development control plan under section 72 that requires the notification or advertising of 
applications for modification of a development consent, and 

  (d) it has considered any submissions made concerning the proposed modification within the 
period prescribed by the regulations or provided by the development control plan, as the 
case may be." 

In support of this Section 96 application, the applicant has said the following: 
When one undertakes the above analysis in respect of the subject application it is clear that 
the approved development for alterations and additions to a residential dwelling house to 
create 2 dwellings remains, in its modified state, essentially and materially the same 
development. The building continues to relate to its surrounds in the same fashion, namely 
the increase in floor space is accommodated without any discernible change to the three 
dimensional form or external appearance of the development, as approved, when viewed 
from adjoining residential properties or the adjacent public domain.  
 
The building will continue to relate to adjoining development and its context in the same way 
as originally approved with the previously approved external finish, car parking, drainage 
and landscape regimes not altered as a consequence of the modifications proposed.  
 
The Court in the authority of Stavrides v Canada Bay City Council [2007] NSWLEC 248 
established general principles which should be considered in determining whether a 
modified proposal was “substantially the same” as that originally. A number of those general 
principles are relevant to the subject application, namely: 
 
• The approved use and dwelling density does not change; 
• The external building appearance, footprint and envelope are commensurate with those 

original approval; 
• The increase in floor space is accommodated without any discernible change to the three 

dimensional form or external appearance of the development, as approved, when viewed 
from adjoining residential properties or the adjacent public domain 

• The additional floor space does not impose any additional amenity impacts on adjoining 
properties in terms of views, privacy, visual bulk or overshadowing.  

 
On the basis of the above analysis we regard the proposed application as being “essentially 
and materially” the same as the approved development such that the application is 
appropriately categorised as being “substantially the same” and appropriately dealt with by 
way of Section 96AA of the Act. 

 
This Section 96 application is also accompanied by a Memorandum of Advice from Mr. Michael 
Staunton, the barrister acting on behalf of the applicant, stating that this application is substantially 
the same as the approved development on the site. 
 
In both the submissions by both the applicant’s town planner and their barrister, no reference was 
made to the judgement in Claron Projects Pty Ltd v Leichhardt Municipal Council [2004] NSWLEC 
296 DATES OF HEARING: 24/05/2004 DATE OF JUDGMENT: 06/16/2004 Here, the test requires 
more than just a comparison of the differences between the building and use that would result from 
the original consent and the building and use that would result from the amended consent.   
 
Extracts from this case is tabled below: 

19. Development is defined in the Act as: 
(a) The use of land, and 



 

5 
 

(b) ) The subdivision of land, and 
(c) The erection of a building, and 
(d) The carrying out of a work, and 
(e) The demolition of a building or work, and 
(f) Any other act, matter or thing referred to in section 26 that is controlled by an 
environmental instrument, but does not include any development of a class or description 
prescribed by the regulations for the purposes of this definition. 
 
20. By referring to the term development the s 96 (1A)(b) test therefore also requires an 
examination of the process of demolition and erection of buildings and works. 
 
21. In the context of the definition of development, the effect of the subject application is that 
the consent as modified will have a number of relevant characteristics, which must be 
compared to the original consent. First it comprises the use of land and this will remain 
unchanged. Second, the strata subdivision approval will also remain unchanged. 
 
22. Third the subject application includes the demolition of a building or work comprising 
most of the external walls of the (then) existing building whereas the original external walls 
were to be retained almost entirely intact. This is in my opinion a material and significant 
difference 
 
23. Fourth it comprises the erection of a building comprising the erection of new walls to a 
height of two storeys around three sides of the building on top of proposed new footings plus 
a new wall on top of the existing north wall whereas the original proposal was to be erected 
on top of the existing external walls. Even though these reconstructed walls will provide the 
same support for the new upper structure the reconstruction of the walls is also a material 
and significant difference. 
 
24. Taking into account the extent of additional demolition of the building (i.e. excluding the 
demolition of the roof) and the additional building construction it is clear that the consent as 
modified can no longer be described as additions and alterations to existing two-storey 
dwelling and conversion into a residential flat building. It would not be incorrect to describe 
the original consent as modified by the subject application as: the demolition of an existing 
two-storey building and the erection of a new three-storey plus attic residential flat building. 
 
25. The fact that these external walls needed to be demolished so that appropriate footings 
could be constructed sufficient to support the entirety of the proposal makes no difference to 
my conclusions. Nor does the fact that the bricks recovered from the demolition of the walls 
are to be reused. 
 
26. In these circumstances I have decided that even though the resulting built form and land 
use will be almost identical, the consent as modified by the subject application would not be 
for substantially the same development as the development for which consent was originally   
granted. Therefore the subject application cannot be approved. 
 

 
For reasons that will be discussed in the consideration below, it is considered that the proposed 
modifications are not substantially the same as the original development that has been consented 
to. 
 
This application proposes to lower the existing floor levels of the two lower floors to create more 
floor to ceiling height. It is also proposed to excavate into the site to create to accommodate the 
additional floor space.  
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Taking into account the extent of additional excavation proposed and the demolition of the existing 
floors, it is considered that the consent as modified can no longer be considered as being 
substantially the same as the original development. Further, it is doubtful if the proposal can be 
considered as additions and alterations to the existing two-storey dwelling. 
 
It is considered that the amended proposal results in the development being not substantially the 
same as the original development. Further the proposal is considered to be the construction of a 
new residential flat building. In this regard, a new development application is considered necessary 
for the proposed works. 
 
Section 94 Contribution - This application also seeks to modify Conditions 55 and 56 of the 
consent to reduce the Section 94 contributions payable such that they do not exceed the maximum 
$20,000 threshold for local government contributions applying to residential dwellings in 
accordance with the Section 94E Ministerial Direction of 13th January 2009  
 
It is considered that as the applicant prior to the determination of the appeal agreed the condition 
by the Land and environment Court, this condition remain unchanged.  
 
Manly Local Environmental Plan 1988: 
The site is in Zone No 2 – Residential Zone. Residential flat buildings are permissible with the 
consent of Council. 
 
The site is located in a Foreshore Scenic Protection Area. Clause 17 of the LEP says that the 
council shall not grant consent to the carrying out of development unless it is satisfied that the 
development will have a detrimental effect on the amenity of the Foreshore Scenic Protection 
Area. For reasons addressed in the consideration of the DCP below, it is considered that the 
modifications sought will have a detrimental effect on the amenity of the Foreshore Scenic 
Protection Area. 

 
Clause 19 of the Manly Local Environmental Plan, 1988 relates to development in the vicinity of an 
item of environmental heritage. For reasons discussed below, it is considered that the proposed 
modifications will have a detrimental impact on the heritage listed foreshore scenic protection 
setting. 
 
Manly Local Environmental Plan 1988 Clause 10 Objectives 
The following comments are made in regard to the objectives for the Residential Zone as stated in 
Clause 10 of the Manly Local Environmental Plan 1988; 
 
(a) to set aside land to be used for purposes of housing and associated facilities;  
N/A 
 
(b) to delineate, by means of development control in the supporting material, the nature and 

intended future of the residential areas within the Municipality; 
        N/A 
 
(c) to allow a variety of housing types while maintaining the existing character of residential areas 

throughout the Manly Council area; 
       The proposed changes sought will have a detrimental impact on the existing character of the 

area and will add an unacceptable bulk to the bulk and scale of the approved development. 
 
 (d) to ensure that building form, including alterations and additions, does not degrade the amenity 

of surrounding residents or the existing quality of the environment; 
        The proposal will degrade the amenity of surrounding residents and the existing quality of the 

environment.  
  
(e) to improve the quality of the residential areas by encouraging landscaping and permitting 

greater flexibility of design in both new development and renovations; 
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The quality of the residential area will be detrimentally affected by this proposal.  
  
(f) to allow development for purposes other than housing within the zone only if it is compatible 

with the character and amenity of the locality; 
        N/A 
 
(g) to ensure full and efficient use of existing social and physical infrastructure and the future 

provisions of service and facilities to meet any increased demand; 
        N/A 
 
(h) to encourage the revitalisation of residential areas by rehabilitation and suitable 

redevelopment. 
       N/A 
 
(i) to encourage the provision and retention of tourist accommodation that enhances the role of 

Manly as an international tourist destination, and particularly in relation to the land to which 
Manly Local Environmental Plan 1988 (Amendment No 57) applies. 

        N/A 
 
79C(1)(a)(ii) - any draft environmental planning instrument that is or has been placed on 
public exhibition and details of which have been notified to the consent authority (unless 
the Director-General has notified the consent authority that the making of the draft 
instrument has been deferred indefinitely or has not been approved), and 
There is no draft planning instrument of relevance to the subject application.    
 
79C(1)(a)(iii) - any development control plan, and 
Manly DCP for the Residential Zone 2007 
The original proposal contarvened the following controls of the DCP: 

1. The maximum permitted dwelling density. 
2. The maximum permitted floor space ratio control. 
3. The maximum permitted wall height along the western elevation. 
4. The maximum permitted number of storeys. 
5. The maximum permitted height of a wall proposed with a zero side setback. 
6. The minimum required side setbacks to the eastern and western boundaries. 

 
As the approved development was considered to be alterations and additions to the existing 
building, the proposal had the benefit of the existing setbacks, floor space, and wall height. 
Notwithstanding these, the Council refused the application. The Land and Environment Court 
approved the development application based on the context of the site and its impact on the 
locality and the overall design. It is doubtful if the application would have been approved by the 
Court in its present modified form.  
 
It is acknowledged that the applicant’s statement that the proposed development is generally within 
the approved building footprint and envelope. It is agreed that the modifications sought do not alter 
the previously approved height of the development and the setbacks remain unchanged. There is 
no change to the approved landscaped open space and private open space. The levels of solar 
access are to be maintained to adjoining development. The level of privacy afforded between 
adjoining development under the current approval is not compromised as a consequence of the 
modifications sought.  There will be no additional impact on any public or private views.  

 
This current application proposes an additional 73m2 of gross floor area, resulting in an increase in 
the previously approved FSR from 0.56:1 to 0.66:1. The application proposes additional excavation 
at both the lower ground and ground levels. It is also proposed to further excavate into the 
southern end of the site to accommodate the additional floor area. It is considered that there is a 
discernible change to the external appearance of the approved development.  
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Submissions made in accordance with this Act or the regulations 
Nearby and adjoining property owners were notified in accordance with Council’s Notification 
Policy and no submissions were received.   
 
’ 
 
79C(1) (e) the public interest. 
The proposal is considered to be contrary to the public interest.  
 
CONCLUSION: 
The application has been assessed having regard to Section 79C and 96 of the Environmental 
Planning and Assessment Act 1979, the Manly Local Environmental Plan 1988 and the 
Development Control Plan for the Residential Zone 2007 Amendment 1 and is considered to be 
unsatisfactory. 
 
The applicant now proposes to modify the approved development by lowering the existing floor 
levels of the two lower floors. It is also proposed to excavate into the site to accommodate the 
additional floor space. Taking into account the extent of additional excavation proposed and the 
demolition of the existing floors, it is considered that the consent as modified can no longer be 
considered as being substantially the same as the original development. Further, it is doubtful if the 
proposal can be considered as additions and alterations to the existing two-storey dwelling. 
 
It is considered that as Conditions 55 and 56 was agreed by the applicant prior to the 
determination of the appeal by the Land and Environment Court, this condition remain unchanged.  
 
In this regard, a new development application is considered necessary for the proposed works. It is 
recommended that this application be refused. 
 
ATTACHMENTS 
Please list any attachments for this report. 

 
 
 
 

 
 
 
Assessment Planner:        Date:     
  
 
 
 



 

1 of 9 
 

   Development Assessment Unit Report 
               Residential Zone 
 
DA # 216/07 
Site Address 88 Bower Street, Manly 
Proposal Section 96AA application to modify approved Alterations and additions to an 

existing single dwelling house into two (2) dwellings- involving a front first floor 
and second floor addition to House 1, a front ground floor addition to House 2 
and internal alterations, window relocations to each dwelling – Part 4. 

Officer Sonny Ooi 
 
Application Lodged: 03 August 2012 (Section 96 lodged) 
Applicant: Noel Carroll 
Owner: The Trustees of the Roman Catholic Church 
Estimated Cost: $1, 800 000 
Zoning: Manly Local Environmental Plan, 1988 - Residential 
Surrounding Development: Immediately surrounding developments mainly comprise a 

mix of two and three storey developments (of both dwellings 
and multi-dwelling developments) 

Heritage: In the vicinity of items of environmental heritage  
 
SUMMARY: 
1. DEVELOPMENT APPLICATION DA 216/07 FOR ALTERATIONS AND ADDITIONS TO A 

DWELLING HOUSE TO CREATE TWO DWELLINGS WAS LODGED ON 21/06/07.  
2. COUNCIL REFUSED THE DEVELOPMENT APPLICATION ON 14/03/08. 
3. FOLLOWING AN APPEAL AGAINST THE REFUSAL, THE LAND AND ENVIRONMENT 

COURT UPHELD THE APPEAL ON 29/05/2009.  
4. A SECTION 96 MODIFICATION WAS LODGED ON 19/01/2011. 
5. THE SECTION 96 APPLICATION WAS REFUSED ON 29/03/11. 
6. THIS APPLICATION WAS ADVERTISED AND ALL ADJOINING AND NEARBY PROPERTY 

OWNERS WERE NOTIFIED.  ONE (1) OBJECTION WAS RECEIVED.  
7. THE APPLICATION WAS REFERRED TO THE FAIRY BOWER PRECINCT COMMUNITY 

FORUM FOR COMMENTS.  
8. SITE INSPECTION IS RECOMMENDED.  
9. THE APPLICATION IS RECOMMENDED FOR REFUSAL. 
 
LOCALITY PLAN 
Shaded area is subject site. (for MIAP reports only – provided by Administration) 
 
RECOMMENDATION 
That the Section 96AA application to modify the consent to Development Application No. 216/07 
for alterations & additions to convert to a dwelling house into two (2) dwellings at No.88 Bower 
Street, Manly, be refused for the following reasons: 
 

1. The proposal exceeds the maximum floor space ratio permitted in Section 3.4.2 under 
Council’s Development Control Plan for Residential Zone 2007, Amendment No.1, having 
regard to Section 79C(1) (a) (iii) of the Environmental Planning and Assessment Act 1979. 
 

2. The amount of excavation proposed exceeds that permitted in Section 2.5 of Council’s 
Development Control Plan for Residential Zone 2007, Amendment No.1, having regard to 
Section 79C(1) (a) (iii) of the Environmental Planning and Assessment Act 1979. 
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3. The proposal is an overdevelopment of the site and will result in unacceptable visual bulk 
and scale as viewed from adjoining land and from the public domain, having regard to 
Section 79C(1) (b) of the Environmental Planning and Assessment Act 1979. 

4. Due to the extent of demolition works now proposed, the development will not meet the 
definition of alterations and additions to an existing building, as defined in the 
Development Control Plan for Residential Zone 2007, Amendment No.1, and as such 
cannot be considered to be substantially the same development as that originally 
consented to by the Land and Environment Court, having regard to Section 96AA of the 
Environmental Planning and Assessment Act 1979. 
 

5. The proposal is not in the public interest, having regard to Section 79C (1)(e) of the 
Environmental Planning and Assessment Act 1979. 

 
 
Introduction. 
 
The approved development was for alterations and additions to the existing dwelling house to 
create two (2) dwellings. Details of the approval include: 

 
Lower Ground Level– Bedrooms 1, 2 and 3 (with an en-suite provided off Bedroom 1), a 
bathroom and a laundry for use for Dwelling 2 and a plant room. 
 
Ground Level – Bedroom 4, a bathroom and a combined kitchen, dining and living room 
leading to a north facing terrace for use for Dwelling 2 and Bedrooms 3 and 4, a 
bathroom and a laundry for use for Dwelling 1. 
 
Upper Ground Level – Bedrooms 1 and 2 (Bedroom 1 with an en-suite and WIR), a 
bathroom and a combined kitchen, dining and living room leading to a north facing 
terrace for use for Dwelling 1 and stair access to and from the entry level to the lower 
levels for use for Dwelling 2. 
 
Entry Level – Entry foyers to Dwellings 1 and 2 providing access to two (2) private lifts 
and stair access to the lower levels.  Lift access is not provided to the lower ground level. 
 
Upper (Street Level) - Four (4) on site car parking spaces within the sites front setback 
 

Section 96 Modification 
This application is very similar to the earlier Section 96 application that Council refused in 
March 2011.This application seeks the following changes to the approved plans: 
 

Entry Level  
 No change  
 
Upper Ground Level  
 Replace Bedroom 2 with an enlarged sitting room under the alignment of the driveway 

above; and 
 Provision of sliding privacy screens to west facing sitting room windows. 
 
Ground Level – RL 6.25 
 Lower floor level by 300mm; 
 Additional excavation below driveway to accommodated the relocation of Bedroom 2; 

and 
 Minor repositioning of west facing dining room window and associated privacy screen.    
 
Lower Ground Floor Level – RL 3.80/ RL 3.50  
 Lower floor level by 300mm; 
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 Additional excavation below floor above and internal layout changes to  accommodate 
a sitting room; and 

 Deletion of east facing windows.   
 

This application also seeks to modify Conditions 55 and 56 of the consent to reduce the 
$48,145.65 Section 94 contributions payable such that they do not exceed the maximum $20,000 
threshold for local government contributions applying to residential dwellings in accordance with 
the Section 94E Ministerial Direction of 13 January 2009.  
 
Applicant’s Supporting Statement 
The application plans by Wolski Coppin Architects and Statement of Environmental Effects by 
Boston Blyth Flemming, Town planners and a legal advice by Sattler & Associates are in the file. 
 
Precinct Community Forum Comments 
No submission or objection received at the writing of this report.  
 
Engineers Comments 
No new engineering conditions.  
 
Building Comments 
No new building conditions.  
 
Landscaping Comments 
No objections but queried several aspects of the proposal. 
 
Waste Comments 
No objections subject to conditions.  
 
Environmental Planner Comments 
No objections subject to conditions.  
 
Planning Comments 
The subject site is located on the northern side of Bower Street. The site is irregular in shape and 
has frontage of 26.715m to Bower Street. The depth of the site is 46.995m and 45.835m along its 
western and eastern boundaries respectively. The site has a rear (north western) frontage of 
14.275m (effectively to Marine Parade).  There exists a small parcel of land (approximately 56m2 in 
area) between the sites northern boundary and the pedestrian walkway itself which is land held 
under license from the NSW Department of Lands. The area of the site is 679.4m2.  
 
The site has a part two / part three storey brick dwelling with a hipped and gabled slated roof, with 
an elevated concrete driveway that provides vehicular access to two on-site car parking spaces. A 
timber cabana is located on the southwestern corner of the site. 
 
Vegetation on the site is dominated by an existing Moreton Bay fig, a number of palm trees and 
various other species within the front setback area.  The land falls from the street to the rear of the 
site (to Marine Parade with an overall fall of approximately of 1 in 5 (along the sites eastern 
boundary) and 1:6 (along the sites western boundary). There is a cross fall from the sites eastern 
boundary to its western boundary. There is a solid 1.8m high masonry fence along the front 
boundary (interrupted only by a front pedestrian gate and vehicle crossing and gate) and the 
vegetation cover within the front setback area. 
 
Occupying the adjoining site to the west (No 92 Bower Street) is a recently completed three (3) 
storey multi-dwelling development containing three (3) residential units. Further to the west again, 
on No 94 Bower Street (located on the corner of Bower Street and Bower Lane), is a two (2) storey 
residential flat building containing four (4) units. 
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The adjoining site to the east is occupied by a two storey dwelling of a rendered masonry 
construction.  Occupying sites further to the east are generally single dwelling houses of two and 
three storey construction.  
 
 
Environmental Planning & Assessment Act 1979 – Section 79(C)(1) 
In determining a development application, a consent authority is to take into consideration such of 
the following matters as are of relevance to the development the subject of the development 
application: 
 
(a) the provisions of: 

(i) any environmental planning instrument, and 
 
Environmental Planning and Assessment Act 1979 
Section 96 AA of the Environmental Planning and Assessment Act 1979, states that "a consent 
authority may, on application being made by the applicant or any other person entitled to act on a 
consent granted by the consent authority and subject to and in accordance with the regulations, 
modify the consent if:  
 

(a) it is satisfied that the development to which the consent as modified relates is 
substantially the same development as the development for which the consent was 
originally granted and before that consent as originally granted was modified (if at all), and 

(b) it has notified the application in accordance with: 
(i) the regulations, if the regulations so require, and 
(ii) a development control plan, if the consent authority is a council that has made a 

development control plan that requires the notification or advertising of applications 
for modification of a development consent, and 

(c) it has notified, or made reasonable attempts to notify, each person who made a 
submission in respect of the relevant development application of the proposed 
modification by sending written notice to the last address known to the consent authority 
of the objector or other person, and 

(d) it has considered any submissions made concerning the proposed modification within any 
period prescribed by the regulations or provided by the development control plan, as the 
case may be. 

 
In support of this Section 96 application, the applicant has said the following: 
 

When one undertakes the above analysis in respect of the subject application it is clear that 
the approved development for alterations and additions to a residential dwelling house to 
create 2 dwellings remains, in its modified state, essentially and materially the same 
development. The building continues to relate to its surrounds in the same fashion, namely 
the increase in floor space is accommodated without any discernible change to the three 
dimensional form or external appearance of the development, as approved, when viewed 
from adjoining residential properties or the adjacent public domain.  
 
The building will continue to relate to adjoining development and its context in the same way 
as originally approved with the previously approved external finish, car parking, drainage 
and landscape regimes not altered as a consequence of the modifications proposed.  
 
The Court in the authority of Stavrides v Canada Bay City Council [2007] NSWLEC 248 
established general principles which should be considered in determining whether a 
modified proposal was “substantially the same” as that originally. A number of those general 
principles are relevant to the subject application, namely: 
 

 The approved use and dwelling density does not change; 
 The external building appearance, footprint and envelope are commensurate with 

those original approval; 
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 The increase in floor space is accommodated without any discernible change to the 
three dimensional form or external appearance of the development, as approved, 
when viewed from adjoining residential properties or the adjacent public domain 

 The additional floor space does not impose any additional amenity impacts on 
adjoining properties in terms of views, privacy, visual bulk or overshadowing.  

 
On the basis of the above analysis we regard the proposed application as being “essentially 
and materially” the same as the approved development such that the application is 
appropriately categorised as being “substantially the same” and appropriately dealt with by 
way of Section 96AA of the Act. 

 
The applicant made no reference to the judgement in Claron Projects Pty Ltd v Leichhardt 
Municipal Council [2004] NSWLEC 296 DATES OF HEARING: 24/05/2004 DATE OF 
JUDGMENT: 06/16/2004. Here, the test requires more than just a comparison of the differences 
between the building and use that would result from the original consent and the building and use 
that would result from the amended consent.   
 
Extracts from this case is tabled below: 
 

 
19. Development is defined in the Act as: 
(a) The use of land, and 
(b) The subdivision of land, and 
(c) The erection of a building, and 
(d) The carrying out of a work, and 
(e) The demolition of a building or work, and 
(f) Any other act, matter or thing referred to in section 26 that is controlled by an 
environmental instrument, but does not include any development of a class or description 
prescribed by the regulations for the purposes of this definition. 
 
20. By referring to the term development the s 96 (1A)(b) test therefore also requires an 
examination of the process of demolition and erection of buildings and works. 
 
21. In the context of the definition of development, the effect of the subject application is that 
the consent as modified will have a number of relevant characteristics, which must be 
compared to the original consent. First it comprises the use of land and this will remain 
unchanged. Second, the strata subdivision approval will also remain unchanged. 
 
22. Third the subject application includes the demolition of a building or work comprising 
most of the external walls of the (then) existing building whereas the original external walls 
were to be retained almost entirely intact. This is in my opinion a material and significant 
difference 
 
23. Fourth it comprises the erection of a building comprising the erection of new walls to a 
height of two storeys around three sides of the building on top of proposed new footings plus 
a new wall on top of the existing north wall whereas the original proposal was to be erected 
on top of the existing external walls. Even though these reconstructed walls will provide the 
same support for the new upper structure the reconstruction of the walls is also a material 
and significant difference. 
 
24. Taking into account the extent of additional demolition of the building (i.e. excluding the 
demolition of the roof) and the additional building construction it is clear that the consent as 
modified can no longer be described as additions and alterations to existing two-storey 
dwelling and conversion into a residential flat building. It would not be incorrect to describe 
the original consent as modified by the subject application as: the demolition of an existing 
two-storey building and the erection of a new three-storey plus attic residential flat building. 
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25. The fact that these external walls needed to be demolished so that appropriate footings 
could be constructed sufficient to support the entirety of the proposal makes no difference to 
my conclusions. Nor does the fact that the bricks recovered from the demolition of the walls 
are to be reused. 
 
26. In these circumstances I have decided that even though the resulting built form and land 
use will be almost identical, the consent as modified by the subject application would not be 
for substantially the same development as the development for which consent was originally 
granted. Therefore the subject application cannot be approved 
 

 
For reasons that will be discussed in the consideration below, it is considered that the proposed 
modifications are not substantially the same as the original development that has been consented 
to. 
 
This application proposes to lower the existing floor levels of the two lower floors to create more 
floor to ceiling height. It is also proposed to excavate into the site to create to accommodate the 
additional floor space. Taking into account the extent of additional excavation proposed and the 
demolition of the existing floors, it is considered that the consent as modified can no longer be 
considered as being substantially the same as the original development. Further, it is doubtful if the 
proposal can be considered as additions and alterations to the existing two-storey dwelling. 
 
It is considered that the amended proposal results in the development being not substantially the 
same as the original development. Further the proposal is considered to be the construction of a 
new residential flat building. In this regard, a new development application is considered necessary 
for the proposed works. 
 
Section 94 Contribution - This application also seeks to modify Conditions 55 and 56 of the 
consent to reduce the Section 94 contributions payable such that they do not exceed the maximum 
$20,000 threshold for local government contributions applying to residential dwellings in 
accordance with the Section 94E Ministerial Direction of 13th January 2009  
 
As the applicant prior to the determination of the appeal agreed the condition by the Land and 
environment Court, it is recommended that this condition remain unchanged.  
 
Manly Local Environmental Plan 1988: 
The site is in Zone No 2 – Residential Zone. Residential flat buildings are permissible with the 
consent of Council. 
 
The site is located in a Foreshore Scenic Protection Area. Clause 17 of the LEP says that the 
council shall not grant consent to the carrying out of development unless it is satisfied that the 
development will have a detrimental effect on the amenity of the Foreshore Scenic Protection 
Area. For reasons addressed in the consideration of the DCP below, it is considered that the 
modifications sought will have a detrimental effect on the amenity of the Foreshore Scenic 
Protection Area. 

 
Clause 19 of the Manly Local Environmental Plan, 1988 relates to development in the vicinity of an 
item of environmental heritage. For reasons discussed below, it is considered that the proposed 
modifications will have a detrimental impact on the heritage listed foreshore scenic protection 
setting. 
 
Manly Local Environmental Plan 1988 Clause 10 Objectives 
The following comments are made in regard to the objectives for the Residential Zone as stated in 
Clause 10 of the Manly Local Environmental Plan 1988; 
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(a) to set aside land to be used for purposes of housing and associated facilities;  
N/A- The existing and proposed development tis for residential uses. 
 
(b) to delineate, by means of development control in the supporting material, the nature and 

intended future of the residential areas within the Municipality; 
N/A 
 
(c) to allow a variety of housing types while maintaining the existing character of residential areas 

throughout the Manly Council area; 
Do not comply - The proposed changes sought, particularly the additional excavation proposed to 
accommodate the additional floor space will have a detrimental impact on the existing character of 
the area.   
 
(d) to ensure that building form, including alterations and additions, does not degrade the amenity 

of surrounding residents or the existing quality of the environment; 
Do not comply - The proposal will degrade the amenity of surrounding residents and the existing 
quality of the environment.  
  
(e) to improve the quality of the residential areas by encouraging landscaping and permitting 

greater flexibility of design in both new development and renovations; 
Do not comply - No Change to landscape area but the quality of the residential area will be 
detrimentally affected by this proposal.  
 
(f) to allow development for purposes other than housing within the zone only if it is compatible 

with the character and amenity of the locality; 
N/A 
 
(g) to ensure full and efficient use of existing social and physical infrastructure and the future 

provisions of service and facilities to meet any increased demand; 
N/A 
 
(h) to encourage the revitalisation of residential areas by rehabilitation and suitable 

redevelopment. 
Do Not Comply – The proposed modifications are not suitable for the site. 
 
(i) to encourage the provision and retention of tourist accommodation that enhances the role of 

Manly as an international tourist destination, and particularly in relation to the land to which 
Manly Local Environmental Plan 1988 (Amendment No 57) applies. 

N/A 
 
79C(1)(a)(ii) - any draft environmental planning instrument that is or has been placed on 
public exhibition and details of which have been notified to the consent authority (unless 
the Director-General has notified the consent authority that the making of the draft 
instrument has been deferred indefinitely or has not been approved), and 
The Draft Manly Local Environmental Plan 2011 (MLEP 2011) and the Draft Manly Development 
Control Plan (MDCP 2011) were on public exhibition between 30th April and 29th June 2012.  The 
proposal does not satisfy the standards and objectives in the draft LEP.  
 
79C(1)(a)(iii) - any development control plan, and 
Manly DCP for the Residential Zone 2007 
The original proposal contarvened the following controls of the DCP: 

1. The maximum permitted dwelling density. 
2. The maximum permitted floor space ratio control. 
3. The maximum permitted wall height along the western elevation. 
4. The maximum permitted number of storeys. 
5. The maximum permitted height of a wall proposed with a zero side setback. 
6. The minimum required side setbacks to the eastern and western boundaries. 
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As the approved development was considered to be alterations and additions to the existing 
building, the proposal had the benefit of the existing setbacks, floor space, and wall height. 
Notwithstanding these, the Council refused the application. The Land and Environment Court 
approved the development application based on the context of the site and its impact on the 
locality and the overall design. It should be noted that Paragraph 8 of the L& E Court’s Judgment 
on the appeal incorrectly stated that the permissible FSR for the site is 0.5:1. Commissioner Tour, 
in determining the appeal on the original application might have misdirected herself on the 
permitted FSR for the site. The permissible FSR for the site in the DCP is only 0.45:1. It is also 
noted that the Statement of Environmental Effects accompanying this Section 96 application 
incorrectly stated that the permissible FSR in the Draft LEP is 1.45:1. The proposed FSR in the 
Draft DCP remains at 0.45:1. 
 
The existing improvements on the site have a FSR of 0.53:1 and the Court allowed a small 
increase to 0.56:1. This current application proposes an additional 73m2 of gross floor area, 
resulting in an increase in the previously approved FSR from 0.56:1 to 0.66:1  
 
It is acknowledged that the applicant’s statement that the proposed development is generally within 
the approved building footprint and envelope. It is agreed that the modifications sought do not alter 
the previously approved height of the development and the setbacks remain unchanged. There is 
no change to the approved landscaped open space and private open space. The levels of solar 
access to adjoining development are considered to be satisfactory. The level of privacy afforded 
between adjoining developments under the current approval is not compromised as a 
consequence of the modifications sought.  There will be no additional impact on any public or 
private views. However, the proposal will now require additional excavation at both the lower 
ground and ground levels to accommodate the proposed increase floor to ceiling height. It is also 
proposed to further excavate deep into the southern end of the site to accommodate the additional 
floor area. The proposed excavation is significantly more than that permitted in Section 2.5 of the 
DCP. It is considered that there is a discernible change to the external appearance of the approved 
development.  

 
Submissions made in accordance with this Act or the regulations 
Nearby and adjoining property owners were notified in accordance with Council’s Notification 
Policy and one submissions was received  from Turnbull Planning International Pty. Ltd. The 
objections are summarised below: 

 Overdevelopment of site 
 Commissioner Tuor, in determining the appeal on the original application might have 

misdirected herself on the permitted FSR for the site. 
 Excessive excavation 
 Overshadowing impact 

 
The concerns raised have all been addressed above. 
 
79C(1) (e) the public interest. 
The proposal is considered to be contrary to the public interest.  
 
CONCLUSION: 
The application has been assessed having regard to Section 79C and 96 of the Environmental 
Planning and Assessment Act 1979, the Manly Local Environmental Plan 1988 and the 
Development Control Plan for the Residential Zone 2007 Amendment 1.   
 
The applicant now proposes to modify the approved development by lowering the existing floor 
levels of the two lower floors. It is also proposed to excavate into the site to accommodate the 
additional floor space. Taking into account the extent of additional excavation proposed and the 
demolition of the existing floors, it is considered that the consent as modified can no longer be 
considered as being substantially the same as the original development. The additional floor area 



 

9 of 9 
 

is considered to be unsuitable for the site.  The proposal is considered as an overdevelopment of 
the site and will result in unacceptable visual bulk and scale as viewed from adjoining land and 
from the public domain. 
 
It is considered that as Conditions 55 and 56 were agreed by the applicant prior to the 
determination of the appeal by the Land and Environment Court, these conditions remain 
unchanged.  
 
In this regard, a new development application is considered necessary for the proposed works. It is 
recommended that this application be refused. 
 
ATTACHMENTS 
Please list any attachments for this report. 

 
 
 
 

 
 
Assessment Planner:       Date:     
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