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Application Number: Mod2020/0254
Responsible Officer: Nick Keeler
Land to be developed (Address): Lot 15 DP 2170, 12 Arthur Street FAIRLIGHT NSW 2094
Proposed Development: Modification of Development Consent DA2019/0118 granted
for alterations and additions to a dwelling house
Zoning: Manly LEP2013 - Land zoned R1 General Residential
Development Permissible: Yes
Existing Use Rights: No
Consent Authority: Northern Beaches Council
Land and Environment Court Action: [No
Owner: Robert Edward Hayward
Susan Meredith Chalmers
Applicant: Robert Edward Hayward
Susan Meredith Chalmers

Application Lodged: 16/06/2020

Integrated Development: No

Designated Development: No

State Reporting Category: Residential - Alterations and additions
Notified: 25/06/2020 to 09/07/2020
Advertised: Not Advertised

Submissions Received: 1

Clause 4.6 Variation: 4.4 Floor space ratio: 18.8%
Recommendation: Approval

PROPOSED DEVELOPMENT IN DETAIL

The applicant seeks to modify development consent DA2019/0118 granted for alterations and additions
to a dwelling house. The proposed modifications are as follows:

e Minor revisions to the approved floor levels. The overall height of the proposal and the general
bulk and scale of the development remains unchanged.

e Modification to the approved carport roof structure to introduce a raised entry feature over the
front door. The carport roof is to be raised from the approved roof level of RL 35.9 to the
proposed roof level of RL 36.244.

e Areinforced block retaining wall along the eastern boundary, with new concrete paths along the
eastern and western elevations, to direct water away from the dwelling. Inclusion of the retaining
wall and paths will provide the opportunity for installation of additional subfloor ventilation to the
side elevations of the dwelling.
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e The existing garden shed in rear of garden it is to be demolished.

e Concrete steps to western boundary.

Removal of the existing external laundry and replacement with a smaller laundry in the same
location.

Remove windows W03 & W02.

Remove window WO06.

Increase size of window WO05.

New timber flooring to level the existing internal floor area from the entry to the kitchen.

ASSESSMENT INTRODUCTION

The application has been assessed in accordance with the requirements of the Environmental Planning
and Assessment Act 1979 and the associated Regulations. In this regard:

e An assessment report and recommendation has been prepared (the subject of this report)
taking into account all relevant provisions of the Environmental Planning and Assessment Act
1979, and the associated regulations;

e Asite inspection was conducted and consideration has been given to the impacts of the
development upon the subject site and adjoining, surrounding and nearby properties;

e Notification to adjoining and surrounding properties, advertisement (where required) and referral
to relevant internal and external bodies in accordance with the Act, Regulations and relevant
Development Control Plan;

e Areview and consideration of all submissions made by the public and community interest
groups in relation to the application;

e Areview and consideration of all documentation provided with the application (up to the time of
determination);

e Areview and consideration of all referral comments provided by the relevant Council Officers,
State Government Authorities/Agencies and Federal Government Authorities/Agencies on the
proposal.

SUMMARY OF ASSESSMENT ISSUES

Manly Local Environmental Plan 2013 - 4.6 Exceptions to development standards

Manly Development Control Plan - 4.1.3 Floor Space Ratio (FSR)

Manly Development Control Plan - 4.1.4 Setbacks (front, side and rear) and Building Separation
Manly Development Control Plan - 4.1.5 Open Space and Landscaping

Manly Development Control Plan - 4.1.6 Parking, Vehicular Access and Loading (Including Bicycle
Facilities)

SITE DESCRIPTION

Property Description: Lot 15 DP 2170, 12 Arthur Street FAIRLIGHT NSW 2094

Detailed Site Description: The subject site consists of one (1) allotment located on the
northern side of Arthur Street.

The site is regular in shape with a frontage of 9.145m along
Arthur Street and a depth of 30.48m. The site has a
surveyed area of 278.7m>.
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The site is located within the R1 General Residential zone
and accommodates a part one, part two-storey residential
dwelling.

The site falls approx. 3.5m from the front boundary towards
the rear boundary with an average gradient of 6.5%.

The site does not contain much significant vegetation apart
from a palm tree in the rear yard. There are grassed areas
at the front and rear of the dwelling.

The site is currently a construction site with works being
undertaken pursuant to consent DA2019/0118.

Detailed Description of Adjoining/Surrounding
Development

Adjoining and surrounding development is characterised by
one and two-storey residential dwellings.

r Jn '-r-rl I. . T

~.

SITE HISTORY

The land has been used for residential purposes for an extended period of time. A search of Council’s
records has revealed the following relevant history:

Application DA2019/0118 for alterations and additions to a dwelling house was approved on
29/05/2019 by Council staff under delegated authority.

ENVIRONMENTAL PLANNING AND ASSESSMENT ACT, 1979 (EPAA)

The relevant matters for consideration under the Environmental Planning and Assessment Act, 1979,
are:
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The application has been assessed in accordance with the requirements of the Environmental Planning
and Assessment Act 1979 and the associated Regulations. In this regard:

e An assessment report and recommendation has been prepared and is attached taking into all
relevant provisions of the Environmental Planning and Assessment Act 1979 and associated

regulations;

e Asite inspection was conducted and consideration has been given to the impacts of the
development upon all lands whether nearby, adjoining or at a distance;

e Consideration was given to all documentation provided (up to the time of determination) by the
applicant, persons who have made submissions regarding the application and any advice given
by relevant Council / Government / Authority Officers on the proposal;

In this regard, the consideration of the application adopts the previous assessment detailed in the
Assessment Report for DA2019/0118, in full, with amendments detailed and assessed as follows:

The relevant matters for consideration under Section 4.55 (2) of the Environmental Planning and

Assessment Act, 1979, are:

Section 4.55 (2) - Other
Modifications

Comments

regulations, modify the consent if:

A consent authority may, on application being made by the applicant or any other person entitled to
act on a consent granted by the consent authority and subject to and in accordance with the

(a) it is satisfied that the development to which the
consent as modified relates is substantially the same
development as the development for which consent
was originally granted and before that consent as
originally granted was modified (if at all), and

The development, as proposed, has been
found to be such that Council is satisfied
that the proposed works are substantially
the same as those already approved under
DA2019/0118 for the following reasons:

e The proposed modification
demonstrates consistency with the
original approval, that being
alterations and additions to a
dwelling house.

e The bulk and scale of the proposed
modification are considered to be
generally consistent with that of the
approved development.

e The proposed modification is not
considered to cause an
unreasonable amenity or
environmental impact to the site,
adjacent properties or the public
domain.

(b) it has consulted with the relevant Minister, public
authority or approval body (within the meaning of
Division 5) in respect of a condition imposed as a
requirement of a concurrence to the consent or in
accordance with the general terms of an approval
proposed to be granted by the approval body and that
Minister, authority or body has not, within 21 days
after being consulted, objected to the modification of

MOD2020/0254

Development Application DA2019/0118 did
not require concurrence from the relevant
Minister, public authority or approval body.
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Section 4.55 (2) - Other
Modifications

Comments

that consent, and

or

development consent, and

(c) it has notified the application in accordance with:

(i) the regulations, if the regulations so require,

(ii) a development control plan, if the consent authority
is a council that has made a development control plan
under section 72 that requires the notification or
advertising of applications for modification of a

The application has been publicly exhibited
in accordance with the Environmental
Planning and Assessment Act 1979,
Environmental Planning and Assessment
Regulation 2000, Manly Local
Environmental Plan 2013 and

Manly Development Control Plan.

(d) it has considered any submissions made
concerning the proposed modification within any
period prescribed by the regulations or provided by
the development control plan, as the case may be.

See discussion on “Notification &
Submissions Received” in this report.

Section 4.15 Assessment

In accordance with Section 4.55 (3) of the Environmental Planning and Assessment Act 1979, in
determining an modification application made under Section 96 the consent authority must take into
consideration such of the matters referred to in section 4.15 (1) as are of relevance to the development

the subject of the application.

The relevant matters for consideration under Section 4.15 of the Environmental Planning and

Assessment Act, 1979, are:

Section 4.15 'Matters for
Consideration'

Comments

of any environmental planning
instrument

Section 4.15 (1) (a)(i) — Provisions

See discussion on “Environmental Planning Instruments” in this
report.

Section 4.15 (1) (a)(ii) —
Provisions of any draft
environmental planning
instrument

Draft State Environmental Planning Policy (Remediation of
Land) seeks to replace the existing SEPP No. 55 (Remediation
of Land). Public consultation on the draft policy was completed
on 13 April 2018. The subject site has been used for residential
purposes for an extended period of time. The proposed
development retains the residential use of the site, and is not
considered a contamination risk.

Section 4.15 (1) (a)(iii) —
Provisions of any development
control plan

Manly Development Control Plan applies to this proposal.

Section 4.15 (1) (a)(iiia) —
Provisions of any planning
agreement

None applicable.

Section 4.15 (1) (a)(iv) —
Provisions of the Environmental
Planning and Assessment
Regulation 2000 (EP&A
Regulation 2000)

MOD2020/0254

Division 8A of the EP&A Regulation 2000 requires the consent
authority to consider Prescribed conditions of development
consent. These matters have been addressed via a condition in
the original consent.
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Section 4.15 'Matters for
Consideration'

Comments

Clause 50(1A) of the EP&A Regulation 2000 requires the
submission of a design verification certificate from the building
designer at lodgement of the development application. This
clause is not relevant to this application.

Clauses 54 and 109 of the EP&A Regulation 2000 allow Council
to request additional information. No additional information was
requested in this case.

Clause 92 of the EP&A Regulation 2000 requires the consent
authority to consider AS 2601 - 1991: The Demolition of
Structures. This matter has been addressed via a condition in
the original consent.

Clauses 93 and/or 94 of the EP&A Regulation 2000 requires the
consent authority to consider the upgrading of a building
(including fire safety upgrade of development). This clause is
not relevant to this application.

Clause 98 of the EP&A Regulation 2000 requires the consent
authority to consider insurance requirements under the Home
Building Act 1989. This matter has been addressed via a
condition in the original consent.

Clause 98 of the EP&A Regulation 2000 requires the consent
authority to consider the provisions of the Building Code of
Australia (BCA). This matter has been addressed via a
condition in the original consent.

Clause 143A of the EP&A Regulation 2000 requires the
submission of a design verification certificate from the building
designer prior to the issue of a Construction Certificate. This
clause is not relevant to this application.

Section 4.15 (1) (b) — the likely
impacts of the development,
including environmental impacts
on the natural and built
environment and social and
economic impacts in the locality

(i) Environmental Impact

The environmental impacts of the proposed development on the
natural and built environment are addressed under the

Manly Development Control Plan section in this report.

(i) Social Impact
The proposed development will not have a detrimental social
impact in the locality considering the character of the proposal.

(iii) Economic Impact

The proposed development will not have a detrimental
economic impact on the locality considering the nature of the
existing and proposed land use.

Section 4.15 (1) (c) — the
suitability of the site for the
development

The site is considered suitable for the proposed development.

Section 4.15 (1) (d) — any
submissions made in accordance

MOD2020/0254

See discussion on “Notification & Submissions Received” in this
report.

Page 6 of 23




northern

itﬂ beaches

=

Section 4.15 'Matters for Comments
Consideration'

with the EPA Act or EPA Regs

Section 4.15 (1) (e) — the public No matters have arisen in this assessment that would justify the
interest refusal of the application in the public interest.

EXISTING USE RIGHTS

Existing Use Rights are not applicable to this application.

BUSHFIRE PRONE LAND

The site is not classified as bush fire prone land.

NOTIFICATION & SUBMISSIONS RECEIVED

The subject development application has been publicly exhibited from 25/06/2020 to 09/07/2020 in
accordance with the Environmental Planning and Assessment Act 1979, Environmental Planning and

Assessment Regulation 2000 and the relevant Development Control Plan.

As a result of the public exhibition process council is in receipt of 1 submission/s from:

Name: Address:
Mr Alan Harold Shuttleworth |10 Arthur Street FAIRLIGHT NSW 2094

The following issues were raised in the submissions and each have been addressed below:

e Wall along eastern side of carport
e Increased carport height
e Boundary location dispute

The matters raised within the submissions are addressed as follows:

e Concemn is raised regarding the inclusion of a full height wall along the eastern boundary of the
carport and its potential impact on the front setback area and streetscape.

Comment:

The new wall along the eastern side of the carport has been included in the proposal due to
Building Code of Australia (BCA) fire rating requirements. While it is generally not preferred that
walls be built with a nil boundary setback, the site is significantly constrained in being able to
cater of an off-street parking space in front of the dwelling. As such, it is considered to be
unreasonable to expect a car space be located elsewhere on the site. The extent of the wall
protruding forward of the front building line of the dwelling is approx. 1.5m. Due to this relatively
minor encroachment into the front setback area, the wall is not considered to unreasonably
impact upon the amenity and openness of the front setback area. There are no windows located
on the western ground floor facade of 10 Arthur Street immediately opposite the carport. As
such, any amenity impact of the carport wall on the dwelling at 10 Arthur Street in not
considered unreasonable in the spatial context of the sites.
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Objection is raised regarding the increased height of the carport.
Comment:

For similar reasons outlined above, the proposed increase in height of the carport is not
considered to unreasonably impact upon the amenity of adjacent dwelling or the public domain.

Concern is raised regarding an ongoing dispute between property owners about the true
location of the side boundary between 10 and 12 Arthur Street. Concern is raised that proposed
structures located with a nil boundary setback could encroach onto the adjoining property.

Comment:

The survey plan submitted by the applicant with the original application indicates all proposed
building work is to be contained within the subject site. The survey states that boundaries are to
be marked prior to any works. A condition to require a boundary identification survey is to be
added to the consent in this modification. Boundary location disputes between private property
should be dealt with by the respective property owners. This issue is not a development
assessment planning consideration.

REFERRALS

Internal Referral Body

Comments

Landscape Officer

The plans indicate that no significant landscape features are affected
by the proposed works. No objections are raised to the Modification
subject to conditions addressing protection of trees.

NECC (Development
Engineering)

Development Engineering raised no objection to the modification
application subject to the following conditions.
And the original condition 5 shall be replaced as below:

Stormwater Drainage Application

The applicant is to provide a stormwater drainage application under
Section 68 of the Local Government Act 1993 to Council for approval.
The submission is to include four (4) copies of Civil Engineering plans
for the design of the connection to Council's pipeline which are to be
generally in accordance with the civil design approved with the
Development Application and Council’s specification for engineering
works - AUS-SPEC #1. The form can be found on Council’s website.

The fee associated with the assessment and approval of the
application is to be in accordance with Council's Fees and Charges.
Details demonstrating compliance are to be submitted to the
Certifying Authority prior to the issue of the Construction Certificate.
Reason: To ensure appropriate provision for disposal and
maintenance stormwater management and compliance with the
BASIX requirements, arising from the development.

External Referral Body

Comments

MOD2020/0254
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External Referral Body Comments

Ausgrid: (SEPP Infra.) The proposal was referred to Ausgrid who provided a response
stating that the proposal is acceptable subject to compliance with the
relevant Ausgrid Network Standards and SafeWork NSW Codes of
Practice. These recommendations will be included as a condition of
consent.

ENVIRONMENTAL PLANNING INSTRUMENTS (EPIs)*

All, Environmental Planning Instruments (SEPPs, REPs and LEPs), Development Controls Plans and
Council Policies have been considered in the merit assessment of this application.

In this regard, whilst all provisions of each Environmental Planning Instruments (SEPPs, REPs and
LEPs), Development Controls Plans and Council Policies have been considered in the assessment,
many provisions contained within the document are not relevant or are enacting, definitions and
operational provisions which the proposal is considered to be acceptable against.

As such, an assessment is provided against the controls relevant to the merit consideration of the
application hereunder.

State Environmental Planning Policies (SEPPs) and State Regional Environmental Plans
(SREPSs)

SEPP 55 - Remediation of Land

Clause 7 (1) (a) of SEPP 55 requires the Consent Authority to consider whether land is contaminated.
Council records indicate that the subject site has been used for residential purposes for a significant
period of time with no prior land uses. In this regard it is considered that the site poses no risk of
contamination and therefore, no further consideration is required under Clause 7 (1) (b) and (c) of
SEPP 55 and the land is considered to be suitable for the residential land use.

SEPP (Building Sustainability Index: BASIX) 2004

A BASIX certificate has been submitted with the application (see Certificate No. A334477_03, dated 4
June 2020). A condition has been included in the recommendation of this report requiring compliance
with the commitments indicated in the BASIX Certificate.

SEPP (Infrastructure) 2007

Ausgrid

Clause 45 of the SEPP requires the Consent Authority to consider any development application (or an
application for modification of consent) for any development carried out:

e within or immediately adjacent to an easement for electricity purposes (whether or not the
electricity infrastructure exists).

e immediately adjacent to an electricity substation.

e within 5.0m of an overhead power line.

e includes installation of a swimming pool any part of which is: within 30m of a structure
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supporting an overhead electricity transmission line and/or within 5.0m of an overhead electricity

power line.

Comment:

The proposal was referred to Ausgrid who provided a response stating that the proposal is acceptable
subject to compliance with the relevant Ausgrid Network Standards and SafeWork NSW Codes of
Practice. These recommendations will be included as a condition of consent.

Manly Local Environmental Plan 2013

Is the development permissible?

Yes

After consideration of the merits of the proposal, is the development consistent with:

aims of the LEP? Yes
zone objectives of the LEP? Yes
Principal Development Standards
Standard Requirement Approved Proposed % Variation (Complies
Height of 8.5m 3.77Tm 3.9m N/A Yes
Buildings:
Floor Space Ratio: 0.6:1 0.7:1 0.71:1 18.8% No
(167.22m?) (195.28m?) (198.71m?) (31.49m?)

Compliance Assessment

Clause Compliance with
Requirements
4.3 Height of buildings Yes
4.4 Floor space ratio No
4.6 Exceptions to development standards Yes
6.1 Acid sulfate soils Yes
6.2 Earthworks Yes
6.4 Stormwater management Yes
6.8 Landslide risk Yes
6.12 Essential services Yes

Detailed Assessment

4.6 Exceptions to development standards

Whilst the modification application will result in a floor space ratio that exceeds the maximum permitted
by Clause 4.4 of the MLEP 2013, the application does not strictly need to address the requirements of
Clause 4.6. This application has been made under Section 4.55 of the EP&A Act, which is a

MOD2020/0254
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freestanding provision that in itself authorises the development to be approved, notwithstanding any
breach of development standards.

Section 4.55 is subject to its own stand-alone tests (such as substantially the same test and
consideration of all relevant Section 4.15 matters) and does not rely upon having a written request
under Clause 4.6 in order to determine the modification application. Clause 4.6 regulates whether
development consent may be granted, not whether an existing consent may be modified, and therefore
does not apply to Section 4.55 modification applications.

Nevertheless, an assessment of the variation is as follows:

Development standard: Floor space ratio
Requirement: 0.6:1 (167.22m?)
Approved: 0.7:1 (195.28m?)
Proposed: 0.71:1 (198.71m?)
Percentage variation to requirement: 18.8% (31.49m?)

Assessment of request to vary a development standard:

The following assessment of the variation to Clause 4.4 - Floor space ratio development standard, has
taken into consideration the recent judgement contained within Initial Action Pty Ltd v Woollahra
Municipal Council [2018] NSWLEC 118, Baron Corporation Pty Limited v Council of the City of Sydney
[2019] NSWLEC 61, and RebelMH Neutral Bay Pty Limited v North Sydney Council [2019] NSWCA
130.

Clause 4.6 Exceptions to development standards:

(1) The objectives of this clause are as follows:

(a) to provide an appropriate degree of flexibility in applying certain development standards to particular
development,

(b) to achieve better outcomes for and from development by allowing flexibility in particular
circumstances.

(2) Development consent may, subject to this clause, be granted for development even though the
development would contravene a development standard imposed by this or any other environmental
planning instrument. However, this clause does not apply to a development standard that is expressly
excluded from the operation of this clause.

Comment:

Clause 4.4 - Floor space ratio development standard is not expressly excluded from the operation of
this clause.

(3) Development consent must not be granted for development that contravenes a development
standard unless the consent authority has considered a written request from the applicant that seeks to
justify the contravention of the development standard by demonstrating:

(a) that compliance with the development standard is unreasonable or unnecessary in the
circumstances of the case, and

(b) that there are sufficient environmental planning grounds to justify contravening the development
standard.

(4) Development consent must not be granted for development that contravenes a development
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standard unless:

(a) the consent authority is satisfied that:

(i) the applicant’s written request has adequately addressed the matters required to be demonstrated by
subclause (3), and

(ii) the proposed development will be in the public interest because it is consistent with the objectives of
the particular standard and the objectives for development within the zone in which the development is
proposed to be carried out, and

(b) the concurrence of the Secretary has been obtained.

Clause 4.6 (4)(a)(i) (Justification) assessment:

Clause 4.6 (4)(a)(i) requires the consent authority to be satisfied that the applicant’s written request,
seeking to justify the contravention of the development standard, has adequately addressed the matters
required to be demonstrated by cl 4.6(3). There are two separate matters for consideration contained
within cl 4.6(3) and these are addressed as follows:

(a) that compliance with the development standard is unreasonable or unnecessary in the
circumstances of the case, and

(b) that there are sufficient environmental planning grounds to justify contravening the development
standard.

Comment:
As detailed, a written request is not required in this case.

In the matter of Initial Action Pty Ltd v Woollahra Municipal Council [2018] NSWLEC 118, Preston CJ
provides the following guidance (para 23) to inform the consent authority’s finding that the applicant’s
written request has adequately demonstrated that that there are sufficient environmental planning
grounds to justify contravening the development standard:

‘As to the second matter required by cl 4.6(3)(b), the grounds relied on by the applicant in the written
request under cl 4.6 must be “environmental planning grounds” by their nature: see Four2Five Pty Ltd v
Ashfield Council [2015] NSWLEC 90 at [26]. The adjectival phrase “environmental planning” is not
defined, but would refer to grounds that relate to the subject matter, scope and purpose of the EPA Act,
including the objects in s 1.3 of the EPA Act.’

s 1.3 of the EPA Act reads as follows:

1.3 Objects of Act(cf previous s 5)

The objects of this Act are as follows:

(a) to promote the social and economic welfare of the community and a better environment by the
proper management, development and conservation of the State’s natural and other resources,

(b) to facilitate ecologically sustainable development by integrating relevant economic, environmental
and social considerations in decision-making about environmental planning and assessment,

(c) to promote the orderly and economic use and development of land,

(d) to promote the delivery and maintenance of affordable housing,

(e) to protect the environment, including the conservation of threatened and other species of

native animals and plants, ecological communities and their habitats,

(f) to promote the sustainable management of built and cultural heritage (including Aboriginal cultural
heritage),

(g) to promote good design and amenity of the built environment,

(h) to promote the proper construction and maintenance of buildings, including the protection of the
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health and safety of their occupants,

(i) to promote the sharing of the responsibility for environmental planning and assessment between the
different levels of government in the State,

(j) to provide increased opportunity for community participation in environmental planning and
assessment.

Comment:

As detailed, a written request is not required in this case.
Clause 4.6 (4)(a)(ii) (Public Interest) assessment:

cl 4.6 (4)(a)(ii) requires the consent authority to be satisfied that:

(i) the proposed development will be in the public interest because it is consistent with the objectives of
the particular standard and the objectives for development within the zone in which the development is
proposed to be carried out

Comment:

In considering whether or not the proposed development will be in the public interest, consideration
must be given to the underlying objectives of the Floor Space Ratio development standard and the
objectives of the R1 General Residential zone. An assessment against these objectives is provided
below.

Objectives of development standard

The underlying objectives of the standard, pursuant to Clause 4.4 — ‘Floor space ratio’ of the MLEP
2013 are:

(1) The objectives of this clause are as follows:

a) to ensure the bulk and scale of development is consistent with the existing and desired
streetscape character,

Comment:

The proposed modification increases the approved gross floor area of the dwelling under

DA2019/0118 by 3.43m2. However, it should be noted that the modified approval will still result in

a reduction in floor space of 3.4m? compared to the existing building prior to approval. The
additional floor area is contained within the footprint of the dwelling. As such, no increase to the

bulk and scale of the dwelling will be caused by the increase in floor space. The carport at the
eastern side of the dwelling in proposed to be modified, including a slight increase in height and
the installation of a fire-rated wall along the boundary to ensure the development can comply with
BCA requirements. While the wall along the boundary mostly encloses the structure, the carport
projects forward of the front building line by approx. 1.5m. Majority of the front setback area is
unimpeded by built structures and the general character of the streetscape is maintained.

It is considered that the development satisfies this objective.

b) to control building density and bulk in relation to a site area to ensure that development does
not obscure important landscape and townscape features,
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As outlined, the proposed modification will not increase the bulk and scale of the dwelling.
Modification to the carport will result in the roof level of the structure being slightly higher than
approved, however it remains substantially lower than the roof ridge of the dwelling. This is not
expected to cause unreasonable impact to landscape and townscape features.

It is considered that the development satisfies this objective.

¢) to maintain an appropriate visual relationship between new development and the existing
character and landscape of the area,

Comment:

Limited change to the external appearance of the dwelling is proposed. The bulk and scale of the
development is considered to remain subservient to existing landscape features on and around
the site.

It is considered that the development satisfies this objective.

d) to minimise adverse environmental impacts on the use or enjoyment of adjoining land and the
public domain,

Comment:

The proposed modification is not expected to cause adverse environmental impact or
unreasonably impact upon the enjoyment of the public domain.

It is considered that the development satisfies this objective.
e) to provide for the viability of business zones and encourage the development, expansion and
diversity of business activities that will contribute to economic growth, the retention of local
services and employment opportunities in local centres.
Comment:
This objective does not apply as the site is not within a business zone.

Zone objectives

The underlying objectives of the R1 General Residential zone are:

e To provide for the housing needs of the community.

Comment:

The proposed modification retains the existing dwelling house and incorporates additional
features to improve the amenity of the dwelling occupants.

It is considered that the development satisfies this objective.

e To provide for a variety of housing types and densities.
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Comment:

The existing dwelling house is to be maintained.

It is considered that the development satisfies this objective.
e To enable other land uses that provide facilities or services to meet the day to day needs of

residents.

Comment:

No change to the existing residential land use is proposed.

It is considered that the development satisfies this objective.

Conclusion:

For the reasons detailed above, the proposal is considered to be consistent with the objectives of
the R1 General Residential zone.

Clause 4.6 (4)(b) (Concurrence of the Secretary) assessment:

cl. 4.6(4)(b) requires the concurrence of the Secretary to be obtained in order for development consent
to be granted. However, as applications made under Section 4.55 do not strictly rely on the
development standard variation requirements of Clause 4.6 for determination, concurrence of the
Secretary is not required for this application.

Manly Development Control Plan

Built Form Controls

Built Form Controls - Site Requirement Approved Proposed Complies
Area: 278.7m?
4.1.2.1 Wall Height E: 7.2m (based on | Carport - 2.2m 3.6m Yes
gradient 1:9) No change to | Unaltered | As approved
existing dwelling
walls
W: 7.2m (based on | No change to Unaltered As approved
gradient 1:9) existing dwelling
walls
4.1.2.2 Number of Storeys 2 2 Unaltered As approved
4.1.4.1 Street Front Prevailing building | Consistent with | Unaltered As approved
Setbacks line prevailing
setback
4.1.4.2 Side Setbacks and Carport - 0.73m Nil Unaltered As approved
Secondary Street Frontages (based on wall
height)
Dwelling - 1.2m As existing Unaltered As approved
(based on wall
height)
4.1.4.4 Rear Setbacks 8m As existing Unaltered As approved

MOD2020/0254
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4.1.5.1 Minimum Residential | Open space 55% of | 559, (153.49m2) 55.3% Yes
Total Open Space site area (154.O8m2)
Requirements
Residential Open Space
Area: OS3
4.1.5.2 Landscaped Area Landscaped area | 319, (47.55m2) 33.7% Acceptable,
35% of open space (52m2) greater than
approved
4.1.6.1 Parking Design and Maximum 50% of 2.7m Unaltered As approved
the Location of Garages, frontage up to
Carports or Hardstand Areas maximum 6.2m
Schedule 3 Parking and Dwelling 2 spaces 1 space Unaltered As approved
Access
Compliance Assessment
Clause Compliance |[Consistency
with Aims/Objectives

Requirements

MOD2020/0254

3.1 Streetscapes and Townscapes Yes Yes
3.1.1 Streetscape (Residential areas) Yes Yes
3.3.1 Landscaping Design Yes Yes
3.3.2 Preservation of Trees or Bushland Vegetation Yes Yes
3.4 Amenity (Views, Overshadowing, Overlooking /Privacy, Noise) Yes Yes
3.4.1 Sunlight Access and Overshadowing Yes Yes
3.4.2 Privacy and Security Yes Yes
3.4.3 Maintenance of Views Yes Yes
3.4.4 Other Nuisance (Odour, Fumes etc.) Yes Yes
3.5 Sustainability - (Greenhouse Energy Efficiency, Thermal Yes Yes
Performance, and Water Sensitive Urban Design)

3.6 Accessibility Yes Yes
3.7 Stormwater Management Yes Yes
3.8 Waste Management Yes Yes
3.10 Safety and Security Yes Yes
4.1 Residential Development Controls Yes Yes
4.1.1 Dwelling Density, Dwelling Size and Subdivision Yes Yes
4.1.1.1 Residential Density and Dwelling Size Yes Yes
4.1.2 Height of Buildings (Incorporating Wall Height, Number of Yes Yes
Storeys & Roof Height)

4.1.3 Floor Space Ratio (FSR) No Yes
4.1.4 Setbacks (front, side and rear) and Building Separation No Yes
4.1.5 Open Space and Landscaping No Yes
4.1.6 Parking, Vehicular Access and Loading (Including Bicycle No Yes
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Clause Compliance |Consistency
with Aims/Objectives
Requirements
Facilities)
4.1.8 Development on Sloping Sites Yes Yes
4.4.5 Earthworks (Excavation and Filling) Yes Yes

Detailed Assessment

4.1.3 Floor Space Ratio (FSR)
The proposed modification marginally increases the approved floor space ratio of the dwelling, but

remains 3.4m? less than the floor space of the dwelling prior to the original approval. While not strictly
applicable to modification applications made under Section 4.55, an assessment of the modification in

regard to Clause 4.6 of MLEP 2013 is included in this report.
4.1.4 Setbacks (front, side and rear) and Building Separation

Description of non-compliance

4.1.4.2 Side setbacks and secondary street frontages

The proposed modification does not alter the nil eastern side setback of the approved carport.
However, to ensure compliance with BCA fire safety requirements, a full height fire-rated wall is
required to be installed along the eastern side of the carport at the nil setback.

The modification also proposes a new retaining wall along a portion of the eastern side boundary at a
0.3m setback and a ground level concrete ramp and stairs at a nil setback to the western side
boundary.

Merit consideration:

With regard to the consideration for a variation, the development is considered against the underlying
Objectives of the Control as follows:

Objective 1) To maintain and enhance the existing streetscape including the desired spatial proportions
of the street, the street edge and the landscape character of the street.

Comment:

While the proposed carport wall partially encloses the structure, the limited projection of the carport
forward the of the front building line of the dwelling and adjacent dwellings is not considered to
unreasonably impact upon the characteristics of the streetscape in terms of spatial proportions and
interaction with landscaping.

Objective 2) To ensure and enhance local amenity by:

e  providing privacy;

° providing equitable access to light, sunshine and air movement; and

e facilitating view sharing and maintaining adequate space between buildings to limit impacts on views
and vistas from private and public spaces.

e  defining and adding character to the streetscape including the provision of adequate space between
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buildings to create a rhythm or pattern of spaces; and
e facilitating safe and adequate traffic conditions including levels of visibility around corner lots at the
street intersection.

Comment:

While the proposed carport wall will add additional bulk to the building along the eastern boundary, the
overall impact is considered to be relatively minor. The length of the wall is 7.1m which is approx. 31%
of the total eastern elevation of the dwelling. The wall of the dwelling immediately adjacent to the
carport does not have any openings, meaning any perceived visual bulk of the carport will not be
experienced from within that dwelling. The proposed wall is not expected to impact upon the primary
private open space of the eastern adjacent dwelling, which is located at the rear of the dwelling.

Existing levels of solar access and view sharing are expected to be maintained. The character of the
streetscape is not expected to be impacted as a result of the proposal.

Objective 3) To promote flexibility in the siting of buildings.
Comment:
The site is spatially constrained and unable to provide adequate onsite parking in its current building
siting. The proposed building siting is considered acceptable as it allows for the provision of onsite
parking with limited impact on the streetscape and nearby dwellings.
Objective 4) To enhance and maintain natural features by:
e accommodating planting, including deep soil zones, vegetation consolidated across sites, native
vegetation and native trees;
e ensuring the nature of development does not unduly detract from the context of the site and
particularly in relation to the nature of any adjoining Open Space lands and National Parks; and
e ensuring the provisions of State Environmental Planning Policy No 19 - Urban Bushland are
satisfied.

Comment:

The approved level of landscaped open space is to be marginally increased by the proposed
modification.

Objective 5) To assist in appropriate bush fire asset protection zones.

Comment:

N/A

Having regard to the above assessment, it is concluded that the proposed development is consistent
with the relevant objectives of MDCP and the objectives specified in s1.3 of the Environmental Planning

and Assessment Act, 1979. Accordingly, this assessment finds that the proposal is supported, in this
particular circumstance.

4.1.5 Open Space and Landscaping
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The proposed modification marginally increases the amount of total open space and landscaped area
compared to the approved development.

4.1.6 Parking, Vehicular Access and Loading (Including Bicycle Facilities)
No change to the approved onsite vehicle parking is proposed. One onsite parking space is to remain.
THREATENED SPECIES, POPULATIONS OR ECOLOGICAL COMMUNITIES

The proposal will not significantly affect threatened species, populations or ecological communities, or
their habitats.

CRIME PREVENTION THROUGH ENVIRONMENTAL DESIGN

The proposal is consistent with the principles of Crime Prevention Through Environmental Design.
POLICY CONTROLS

Northern Beaches Section 7.12 Contributions Plan 2019

Section 7.12 contributions were levied on the Development Application.

CONCLUSION

The site has been inspected and the application assessed having regard to all documentation
submitted by the applicant and the provisions of:

Environmental Planning and Assessment Act 1979;
Environmental Planning and Assessment Regulation 2000;
All relevant and draft Environmental Planning Instruments;
Manly Local Environment Plan;

Manly Development Control Plan; and

Codes and Policies of Council.

This assessment has taken into consideration the submitted plans, Statement of Environmental Effects,
all other documentation supporting the application and public submissions, and does not result in any
unreasonable impacts on surrounding, adjoining, adjacent and nearby properties subject to the
conditions contained within the recommendation.

In consideration of the proposal and the merit consideration of the development, the proposal is
considered to be:

Consistent with the objectives of the DCP

Consistent with the zone objectives of the LEP

Consistent with the aims of the LEP

Consistent with the objectives of the relevant EPls

Consistent with the objects of the Environmental Planning and Assessment Act 1979
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It is considered that the proposed development satisfies the appropriate controls and that all processes
and assessments have been satisfactorily addressed.

RECOMMENDATION
THAT Council as the consent authority grant approval to Modification Application No. Mod2020/0254
for Modification of Development Consent DA2019/0118 granted for alterations and additions to a

dwelling house on land at Lot 15 DP 2170,12 Arthur Street, FAIRLIGHT, subject to the conditions
printed below:

A. Add Condition No. 1A - Modification of Consent - Approved Plans and supporting
Documentation to read as follows:

The development must be carried out in compliance (except as amended by any other condition of
consent) with the following:

a) Modification Approved Plans

Architectural Plans - Endorsed with Council's stamp

Drawing No. Dated Prepared By

DA.3 A 05/06/2020 Sue Connor Architects
DA5A 05/06/2020 Sue Connor Architects
DA.6 A 05/06/2020 Sue Connor Architects
DA.7 A 05/06/2020 Sue Connor Architects
DA.8 A 05/06/2020 Sue Connor Architects
DA9 A 05/06/2020 Sue Connor Architects
DA.10 A 05/06/2020 Sue Connor Architects
DA.11 A 05/06/2020 Sue Connor Architects
DA12 A 05/06/2020 Sue Connor Architects

Engineering Plans

Drawing No. Dated Prepared By

Sheet-1 01/06/2020 Taylor Consulting

Reports / Documentation — All recommendations and requirements contained within:
Report No. / Page No. / Section No. Dated Prepared By

BASIX Certificate No. A334477_03 04/06/2020 Sue Connor Architects

b) Any plans and / or documentation submitted to satisfy the Conditions of this consent.

In the event of any inconsistency between conditions of this consent and the drawings/documents
referred to above, the conditions of this consent will prevail.

Reason: To ensure the work is carried out in accordance with the determination of Council and
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approved plans.

B. Add Condition No. 1B - Compliance with Other Department, Authority or Service
Requirements to read as follows:

The development must be carried out in compliance with all recommendations and requirements,
excluding general advice, within the following:

Other Department, EDMS Reference Dated
Authority or Service
Ausgrid Ausgrid Referral Response 20/07/2020

(NOTE: For a copy of the above referenced document/s, please see Application Tracking on Council’s
website www.northernbeaches.nsw.gov.au)

Reason: To ensure the work is carried out in accordance with the determination and the statutory
requirements of other departments, authorities or bodies.

C. Modify Condition No. 5 - Stormwater Disposal to read as follows:

Stormwater Drainage Application

The applicant is to provide a stormwater drainage application under Section 68 of the Local
Government Act 1993 to Council for approval. The submission is to include four (4) copies of Civil
Engineering plans for the design of the connection to Council's pipeline which are to be generally in
accordance with the civil design approved with the Development Application and Council’s specification
for engineering works - AUS-SPEC #1. The form can be found on Council’s website at
www.northernbeaches.nsw.gov.au > Council Forms > Stormwater Drainage Application Form.

The fee associated with the assessment and approval of the application is to be in accordance with
Council's Fees and Charges. Details demonstrating compliance are to be submitted to the Certifying
Authority prior to the issue of the Construction Certificate.

Reason: To ensure appropriate provision for disposal and maintenance stormwater management and
compliance with the BASIX requirements, arising from the development.

D. Add Condition No. 7A - Structural Adequacy and Excavation Work to read as follows:
Excavation work is to ensure the stability of the soil material of adjoining properties, the protection of
adjoining buildings, services, structures and / or public infrastructure from damage using underpinning,
shoring, retaining walls and support where required. All retaining walls are to be structurally adequate
for the intended purpose, designed and certified by a Structural Engineer, except where site conditions
permit the following:

(a) maximum height of 900mm above or below ground level and at least 900mm from any property
boundary, and

(b) Comply with AS3700, AS3600 and AS1170 and timber walls with AS1720 and AS1170.

Details demonstrating compliance are to be submitted to the Principal Certifying Authority prior to the
issue of the Construction Certificate.

Reason: To provide public and private safety.

E. Add Condition No. 7B - Tree Protection to read as follows:
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Prior to any commencement:

(a) Existing trees which must be retained

i) All trees not indicated for removal on the approved plans, unless exempt under relevant
planning instruments or legislation

ii) Trees located on adjoining land

iii) All street trees

(b) Tree protection
i) No tree roots greater than 25mm diameter are to be cut from protected trees unless
authorised by a qualified Arborist on site.
ii) All structures are to bridge tree roots greater than 25mm diameter unless directed
otherwise by a qualified Arborist on site.
iii) All tree protection to be in accordance with AS4970-2009 Protection of trees on
development sites, with particular reference to Section 4 Tree Protection Measures.
iv) All tree pruning within the subject site is to be in accordance with relevant local planning
controls and AS 4373 Pruning of amenity trees
v) All tree protection measures, including fencing, are to be in place prior to
commencement of works.

Reason: To ensure compliance with the requirement to retain and protect significant planting on the
site.

F. Add Condition No. 7C - Boundary Identification Survey to read as follows:

A boundary identification survey, prepared by a Registered Surveyor, is to be prepared in respect of the
subject site.

The plans submitted for the Construction Certificate are to accurately reflect the property boundaries as
shown on the boundary identification survey, with setbacks between the property boundaries and the
approved works consistent with those nominated on the Approved Plans of this consent.

Details demonstrating compliance are to be submitted to the Certifying Authority prior to the issue of
any Construction Certificate.

Reason: To ensure all approved works are constructed within the subject site and in a manner
anticipated by the development consent.

G. Add Condition No. 9A - Tree Condition to read as follows:

During the construction period the applicant is responsible for ensuring all protected trees are
maintained in a healthy and vigorous condition. This is to be done by ensuring that all identified tree
protection measures are adhered to. In this regard all protected plants on this site shall not exhibit:

a) A general decline in health and vigour.

b) Damaged, crushed or dying roots due to poor pruning techniques.

c¢) More than 10% loss or dieback of roots, branches and foliage.

d) Mechanical damage or bruising of bark and timber of roots, trunk and branches.

e) Yellowing of foliage or a thinning of the canopy untypical of its species.

f) An increase in the amount of deadwood not associated with normal growth.

g) An increase in kino or gum exudation.

h) Inappropriate increases in epicormic growth that may indicate that the plants are in a stressed
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condition.
(i) Branch drop, torn branches and stripped bark not associated with natural climatic conditions.

Any mitigating measures and recommendations required by the Arborist are to be implemented.

The owner of the adjoining allotment of land is not liable for the cost of work carried out for the purpose
of this clause.

Reason: Protection of Trees.

In signing this report, | declare that | do not have a Conflict of Interest.

Signed

ApeZ=

Nick Keeler, Planner

The application is determined on 19/08/2020, under the delegated authority of:

David Auster, Acting Development Assessment Manager
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