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SUBJECT: Public Exhibition of Planning Proposal for rezoning of 120-
122 Mona Vale Road Mona Vale - Council submission to 
Joint Regional Planning Panel 

 

Meeting: Sustainable Towns and Villages Committee Date: 18 November 2013 
 

 

STRATEGY: Land Use & Development 
 

ACTION: Effectively manage Warriewood Valley Land Release Process.  
 

 

PURPOSE OF REPORT 
 

 To inform Council that, following a Pre-Gateway Review process, the planning proposal for 
120 and 122 Mona Vale Road, Warriewood has been placed on public exhibition by the 
Department of Planning & Infrastructure (DP&I) until 19 November 2013. 

 

 This matter is being reported to Council as Council’s submission on the planning proposal 
needs to be forwarded to the Sydney East Joint Regional Planning Panel (JRPP) by 19 
November 2013. 

 

 
1.0 THE SITE 

1.1 Two properties are to be rezoned under the exhibited planning proposal.  

1.1.1 The sites are 120 Mona Vale Road, legally known as Lots 3, 4 and 5 in DP 124602, 
and 122 Mona Vale Road, legally known as Lot 1 in DP 383009 (Site map is 
contained in Attachment 1).  

1.1.2 The properties fronting Mona Vale Road have access to Mona Vale Road via a 
private driveway. The properties are irregular in shape and have a combined area of 
approximately 8.29 hectares.  The sites are undulating and include a vegetated 
creek line (Narrabeen Creek) traversing the northern section of the site. The sites 
are mostly cleared in the eastern and southern sections, however stands of trees 
are dispersed randomly across the sites and bushland extends across some of the 
western and southern portions. A dwelling and ancillary structures including 
glasshouses exist on the site.  

1.1.3 The properties known as 10 Jubilee Avenue and 4 Boundary Street, the subject of 
the application which was lodged and assessed by Council originally, have for some 
reason, not been included in the exhibited planning proposal (site map of the 
properties originally proposed to be rezoned contained in Attachment 2).    

 

2.0 BACKGROUND 

2.1 Original Planning Proposal Application to Council 

2.1.1 The original planning proposal documentation was lodged with Council on 11 
October 2012 however at the time was deemed to be deficient of critical information 
including the following: 

 Owners consent for the properties 
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 Completed Political Donations Disclosure forms for all owners and 
applicant 

 Application fees payable to Council 

 Clarification of lots included in the application 

The application was formally accepted by Council on 13 November 2012 following 
receipt of the requested information. 

2.1.2 Sites that were subject to this planning proposal were 120 and 122 Mona Vale 
Road, 4 Boundary Street and 10 Jubilee Avenue, Warriewood. 

2.1.3 Non-statutory notification of the planning proposal occurred between 22 November 
2012 and 14 December 2012, in accordance with Council’s Policy 170- Community 
Engagement Policy.  

2.1.4 Council engaged The Planning Group NSW (TPG) to undertake an assessment of 
the planning proposal application in December of 2012.   

2.2 Pre-Gateway Review Request  

2.2.1 On 31 January 2013 the applicant requested of the DP&I a pre-gateway review as 
Council did not provide support for the planning proposal within 90 days of 
lodgement which Council considered formal lodgement as 13 November 2013, the 
90th day being 11 February 2013.  

2.2.2 On 15 February 2013, the Director-General wrote to Council advising of the pre-
gateway review request and sought Council’s comments to the planning proposal by 
8 March 2013. 

2.2.3 At its meeting of 4 March 2013, Council was informed of the pre-gateway review 
request. Council at that meeting, resolved inter-alia: 

  “2.  That the General Manager write to the Director-General of the Department of 
Planning & Infrastructure indicating the following reasons why a decision was not 
made within 90 days for the Planning Proposal R0002/12 – 120-122 Mona Vale Road, 
10 Jubilee Avenue and 4A Boundary Street:- 

 
a) The information submitted in support of the Planning Proposal is deficient. The 

material submitted to date does not adequately demonstrate that 10 Jubilee 
Avenue and 4A Boundary Street are able to provide acceptable access, with 
reasonable environmental impacts, to 120 and 122 Mona Vale Road. The 
material submitted to date does not adequately demonstrate that 120 and 122 
Mona Vale Road are able to support low density residential housing. The 
following additional information is required to enable an appropriate assessment 
of the proposal: 

 Access arrangements must be demonstrated to be appropriate for the 
number new lots proposed. This includes appropriate access for 
emergency vehicles. The environmental impacts of any access 
arrangement should also be appropriately considered and 
demonstrated to be acceptable. 

 Water Management must be appropriately considered inclusive of 
details demonstrating no detrimental impact on downstream properties. 

 A preliminary contamination report is required to satisfy the 

requirements of State Environmental Planning Policy No 55 – 

Remediation of Land 

 An acoustic assessment is required to demonstrate future impact on 

traffic noise from Mona Vale Road and consider the adequacy of the 

land use arrangements proposed 
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 A preliminary assessment of Aboriginal archaeological and cultural 

heritage is required 

 A revised masterplan that reflects the recommended changes to 
minimum lot sizes  

 
3. That the General Manager write to the Director-General of Department of Planning & 

Infrastructure expressing Council’s concern that the Department agreed to a Pre-
Gateway review even though the application for review appears to have failed the 
Department’s own test as outlined below: 

“That Council has failed to indicate its support 90 days after the proponent submitted a 
request, accompanied by the required information.” 

2.3 Council decision on Planning Proposal 

2.3.1  Council’s meeting of 4 March 2013 also considered the assessment of the planning 
proposal. This report was prepared by Council officers and incorporated the 
assessment prepared by the independent planning consultant, TPG. 

2.3.2 At that meeting, Council resolved to refuse to progress the planning proposal to the 
DP&I for Gateway Determination. The reasons for refusal were: 

 “i) The trees within 10 Jubilee Avenue and 4A Boundary Street are identified as 

Significant or High Landscape Significance and the potential tree loss including 

information on location and number of trees to be removed is unknown. 

 ii) Unacceptable impacts on flora and fauna both on and adjacent to 4A Boundary 

Street and 10 Jubilee Avenue. 

  iii) The resultant adverse visual impact on the Escarpment due to the significant extent 

of cut required for the road combined with the significant amount of vegetation and tall 

canopy trees required to be removed is unacceptable. 

  iv) It is recognised that the application is only a Planning Proposal however, there is 

no certainty that the design and location of the road can comply with the relevant 

Australian Standards or Warriewood Valley Roads Masterplan in the following area: 

a) The maximum longitudinal grade of the proposed access road exceeds the 
15% maximum specified in the Austroad Standard to roads having the 
function of a Local Road and as such is not acceptable; 

b) The proposed access road does not achieve the minimum traffic sight 
distances on the crest as specified in the Austroad Standard for roads 
having the function of a Local Road and as such is not acceptable; 

c) The proposed intersection design of the proposed road and Boundary Street 
is not acceptable; 

d) The proposed intersection design of the proposed road and Jubilee Avenue 
is not acceptable and does not reflect the design in the Warriewood Valley 
Roads Masterplan; 

e) The proposed intersection of the proposed road with the existing Right-of-
Way to the Uniting Church needs to be designed in accordance with 
Pittwater 21 DCP, B6.2. 

f) The functionality of the proposed road for emergency vehicles and its use as 
an evacuation route has not been established.  

g) The future traffic volumes on Jubilee Avenue and Ponderosa Parade that will 
exist when the Warriewood Valley Urban Land Release project is complete; 
and 

 v) The submitted bushfire report does not accurately identify the vegetation category 

or site gradient. A revised report is required. It is likely that upon correct identification 

of these features a revised masterplan layout will be required.   

 vi) Failure to satisfy s117 Direction 4.4 Planning for Bushfire Protection. Failure to 

adequately address risk to life and property from bushfire threat.  



Report to the Sustainable Towns & Villages Committee Meeting on 18 November 2013. Page 4 

 vii) Inadequate information on how water can be managed on all four properties to 

demonstrate there is no detrimental impact on downstream properties in the 

catchment. 

 viii) Insufficient information demonstrating compliance with State Environmental 

Planning Policy No 55 – Remediation of Land. 

 ix) No information on aboriginal archaeological and cultural heritage assessment. 

 x) The proposed access onto Mona Vale Road directly or via Boundary Street is not 

acceptable. 

 xi) Given that 120 and 122 Mona Vale Road are visually prominent sites, concern is 

raised to the ability to accommodate appropriately size canopy trees in the proposed 

lots. 

 xii) Lot layout as currently proposed will have unacceptable impacts on the existing 

wildlife corridor.”  

2.3.2 In refusing the application, Council also resolved inter-alia: 

“2.  That Council write to the Director-General of Planning and Infrastructure advising 

Council’s decision to refuse the Planning Proposal Application R0002/12 and that 

the Planning Proposal should not proceed to the JRPP or the Gateway as the 

application does not meet the assessment criteria outlined by the Department’s ‘A 

Guide to preparing local environmental plans’ for the reasons outlined in section 

10.4 and 10.5 of the report. 

3.  That Council write to those persons who made a submission, including the state 

authorities and servicing agencies who provided comments to the application 

advising them of Council’s decision.” 

2.4  Progression of Pre-Gateway Review 

2.4.1 On 30 April 2013 the Deputy Director-General wrote to Council advising that the 
application was considered to meet the DP&I’s assessment criteria to enable to the 
application to be forwarded to the JRPP for its review. 

2.4.2 On 22 May 2013 the JRPP recommended that the application be submitted for a 
Gateway Determination subject to:  

“1. The Panel has considered the Department of Planning and Infrastructure’s briefing 
note, as well as the views of the Council and of the proponent. The Panel’s 
resolution at Paragraph 2 below becomes effective when and if the proponent 
satisfies the Department of Planning and Infrastructure that it has either purchased 
or has an option to purchase that part of Lot 10 [10 Jubilee Avenue] required for the 
access road. The proponent is requested to provide this information to the 
Department on or before 7 June 2013. 

 
2. The Panel agrees to the planning proposal proceeding to gateway determination 

under s56 of the EPA Act 1979, but only in respect of the land west of Boundary 
Road and subject to the zoning and minimum lot size proposed on Figure 1 and 
Figure 2 reproduced below (from the TPG independent report). The Panel 
recommends that any change in zoning to Lot 2 DP816070 [4 Boundary Street] be 
limited to E4 Environmental Living or equivalent.” 

2.4.3 On 7 June 2013 the Deputy Director-General wrote to Council advising that the 
JRPP’s recommendation was supported and the application would proceed to a 
Gateway Determination.  
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2.4.4 At the same time, the Deputy Director-General also asked Council to prepare a 
planning proposal and act as the Relevant Planning Authority (RPA).  

2.4.5 A report was presented at the Council Meeting of 15 July 2013, recommending that 
Council be the RPA and the planning proposal as prepared by Council officers was 
tabled. The recommendation was supported.  

2.4.6 On 5 August 2013 the Director-General wrote to Council rejecting Council as the 
RPA and nominating the JRPP as the RPA for the planning proposal.  

 

3.0 GATEWAY DETERMINATION 

3.1 On 4 September 2013 the Deputy Director-General issued a Gateway Determination in 
relation to the planning proposal prepared by the JRPP for rezoning of 120 and 122 Mona 
Vale Road, Mona Vale subject to conditions. This Gateway Determination did not, for 
unknown reasons, include 10 Jubilee Avenue and 4 Boundary Street.  

 

4.0 PUBLIC EXHIBITION OF THE PLANNING PROPOSAL 

4.1 The DP&I, on behalf of the JRPP has now placed the planning proposal on exhibition.  

4.2 The exhibited planning proposal (Attachment 3) compiled by the DP&I seeks to amend the 
Pittwater Local Environmental Plan 1993 (LEP 1993) and Draft Pittwater Local 
Environmental Plan 2013 Draft LEP 2013) to: 

 Rezone the land at 120 and 122 Mona Vale Road from 1(b) Non-Urban “A” to R2 
Low Density Residential and E4 Environmental Living and 

 Specify the minimum lot size for the subject lands.  

4.3 The documents accompanying the planning proposal have been exhibited on the JRPP’s 
website and Council’s Mona Vale Customer Service Centre and library. Documentation 
evidencing an option to purchase part of 10 Jubilee Avenue for the access road, as per the 
recommendation of the JRPP, has not been included in the exhibition documents.  

4.4 The public exhibition period commenced on 23 October 2013 and will close on 19 
November 2013. 

4.5 As owner of adjoining land, Council was notified of the public exhibition of the planning 
proposal and was given the opportunity to provide a submission.  

4.6 Council has prepared a submission (see Attachment 4). If Council agrees, the submission 
will be forwarded to the JRPP by 19 November 2013, the closing date of the exhibition.  

 

5.0  OVERVIEW OF ISSUES RAISED IN PROPOSED SUBMISSION 

5.1 Council officers have prepared a submission responding to the public exhibition of this 
planning proposal (see Attachment 3). The main concerns outlined in Council’s submission 
are: 
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 Certainty in the development being realised or able to be realised must be a 
primary consideration for the Relevant Planning Authority when it considers any 
planning proposal.  The existing access into this site off Mona Vale Road, is via a 
private driveway in an unsafe location, making the site’s ability to redevelop even 
less convincing particularly when Council in partnership with the Department of 
Planning and Infrastructure has recently completed a strategic review of the 
Warriewood Valley Release Area that clearly identified less constrained sites with 
safer convenient access arrangements for future housing opportunities in the 
Pittwater Local Government Area. 

 Any future housing development on any site must be afforded a safe, efficient and 
convenient access for its future residents and emergency service personnel for this 
site especially given its location and bushfire affectation. 

The permissibility of the access arrangements must also be considered within the 
context of the planning proposal to ensure that the development envisaged by the 
proposal will be able to be realised at the Development Application stage. 

 Development opportunities afforded by this planning proposal cannot be realised as 
it has not demonstrably addressed how impacts on bushfire, vegetation and wildlife 
corridor/habitat, the Warriewood Wetlands and Narrabeen Lagoon downstream of 
this site can and will be addressed.  

Such considerations remain unresolved and, passing it on to the Development 
Application stage is too late. Resolution of these matters must be undertaken in the 
first phase, at the planning proposal application or rezoning stage.  This is 
especially the case for this site, where any future Development Application will 
require assessment of matters not resolved at the planning proposal and 
consequently may not be, or able to be, resolved at the Development Application 
stage. 

 Administratively, the amendments into LEP 1993 and the exhibited Draft LEP 2013 
appear simple but clearly, are not. Introducing Standard Template zones into a 
dated LEP such as LEP 1993 however, raises questions that are unclear in the 
exhibited planning proposal. 

 

 
6.0 NEXT STEPS 

6.1 In the event that the planning proposal is progressed to gazettal, it is anticipated that a 
Development Application for development on this site would be forthcoming. In anticipation 
of this likelihood and based on the issues raised in Council’s submission to the exhibited 
planning proposal including Council’s assessment of the original planning proposal 
application, the following issues are critical elements to this site: 

 Likely impact on the scenic protection on the escarpment; 

 Likely impact on significant vegetation and biodiversity corridor.  

6.2 While some of the issues listed above are addressed in existing controls in the Pittwater 21 
Development Control Plan (DCP) , in a number of cases they do not apply to these sites 
(currently identified within the Warriewood locality rather than part of the Warriewood Valley 
Release Area locality).  

6.3 A review of the DCP is required to ensure these matters will be addressed under the 
Development Application process and consistency occurs with the Draft LEP 2013 and 
Pittwater 21 DCP. 

6.4 Following a review of the Pittwater 21 DCP controls applicable to this site, the proposed 
changes to Pittwater 21 DCP will be reported to Council.  
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7.0 SUSTAINABILITY ASSESSMENT  

7.1 Supporting & Connecting our Community (Social) 

The exhibited planning proposal has not identified the location of a safe, efficient and 
convenient access for future residents and emergency service personnel which is deemed 
critical given the sites locational and physical constraints and should not be compromised. 
This currently cannot be determined whilst the access location is unknown. Additionally 
given the low amenity achieved by the ‘pocket’ park it cannot be demonstrated that the 
proposal will promote community activities.  

7.2 Valuing & Caring for our Natural Environment (Environmental) 

The exhibited planning proposal has not clearly demonstrated that the impacts on the 
existing vegetation, hydrology and wildlife corridors will not be detrimentally impacted upon.  

7.3 Enhancing our Working & Learning (Economic) 

The planning proposal as exhibited has not addressed this aspect.  

7.4 Leading an Effective & Collaborative Council (Governance) 

The planning proposal as exhibited is clearly deficient of information and assessment, and 
is not in accordance with the Department’s own Guidelines, “A guide to preparing Planning 
Proposals”. There is a lack of transparency with the DP&I’s consideration of issues raised 
during the exhibition process and lack of transparency in the decision-making process.  

7.5 Integrating our Built Environment (Infrastructure) 

The planning proposal as exhibited has not demonstrated timely delivery of infrastructure 
and servicing, including mechanism for provision, commensurate with the development 
anticipated nor integration with the Warriewood Valley Section 94 Developer Contributions 
Plan. 

 

 
8.0  EXECUTIVE SUMMARY 
 
8.1  In March 2013 Council refused a planning proposal application seeking rezoning of 120 and 

122 Mona Vale Road, 4 Boundary Street and 10 Jubilee Avenue, Warriewood. 
 
8.2 The JRPP, in undertaking a pre-gateway review of the application, recommended to the 

Minister for Planning and Infrastructure that the planning proposal for 120 and 120 Mona 
Vale Road should be progressed to a Gateway Determination. 

 
8.3 The Gateway Determination was issued for the planning proposal on 120 and 122 Mona 

Vale Road. 
 
8.4 The Deputy Director-General of DP&I nominated the JRPP, instead of Council to be the 

Relevant Planning Authority for this planning proposal.  
 
8.5  The attached submission, prepared by Council officers in response to the exhibition of the 

planning proposal is to be forwarded to the DP&I by 19 November 2013. 
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RECOMMENDATION 
 
1. That Council note the contents of this report. 
 
2. That Council forward the attached submission to the Department of Planning & Infrastructure 

that highlights the deficiencies with the planning proposal as exhibited, raising concerns with 
the likely significant impact on the natural and cultural environment of those sites contained 
within the exhibited proposal and also the impact on 10 Jubilee Avenue and 4 Boundary 
Street originally included within the application for access purposes but now deleted from the 
planning proposal.  

 
 
 
 
 
 
 
 
 
 
 
Report prepared by  
Anja Ralph, Planner Land Release 
Tija Stagni, Senior Planner Land Release 
 
 
 
Andrew Pigott 
MANAGER, PLANNING & ASSESMENT 
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ATTACHMENT 1 
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ATTACHMENT 2 
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ATTACHMENT 3  
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ATTACHMENT 4 
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1.0  INTRODUCTION 
 
Council vehemently objects to the Planning Proposal as exhibited. 

The NSW Government’s support and progression of this Planning Proposal was premised on the 
ability for this land, 120 and 122 Mona Vale Road, Mona Vale, to deliver more housing into the 
NSW housing market.  

This basic premise regarding 120 and 122 Mona Vale Road is flawed given the physical and 
environmental constraints prevalent on this property, located adjacent to the Ingleside Escarpment 
and wildlife corridor that is dissected only by Mona Vale Road.  The existing access into this site off 
Mona Vale Road, is via a private driveway in an unsafe location, making this site’s ability to 
redevelop even less convincing particularly when Council in partnership with the Department of 
Planning and Infrastructure has recently completed a strategic review of the Warriewood Valley 
Release Area that clearly identified less constrained sites in Warriewood Valley with safer 
convenient access arrangements for future housing opportunities. 

Certainty in the development being realised or able to be realised must be a primary consideration 
for the Relevant Planning Authority when it considers any Planning Proposal.   

The tenets of Council submission are that this Planning Proposal as exhibited fails to provide such 
certainty, namely:- 

 Any future housing development on any site must be afforded a safe, efficient and 
convenient access for its future residents and emergency service personnel for this site 
especially given its location and bushfire affectation.  

The permissibility of the access arrangements must also be considered within the context 
of the Planning Proposal to ensure that the development envisaged by the proposal will be 
able to be realised at the Development Application stage. 

 Development opportunities afforded by this Planning Proposal cannot be realised as it has 
not demonstrably addressed how impacts on bushfire, vegetation and wildlife 
corridor/habitat, the Warriewood Wetlands and Narrabeen Lagoon downstream of this site 
can and will be addressed.  

Such considerations remain unresolved and, simply passing it on to the Development 
Application stage is too late. Resolution of these matters must be undertaken in the first 
phase, at the Planning Proposal application or rezoning stage.  This is especially the case 
for this site, where any future Development Application will require assessment of matters 
not resolved at the Planning Proposal and consequently may not be, or able to be, resolved 
at the Development Application stage. 

 Administratively, the amendments into Pittwater Local Environmental Plan 1993 and the 
exhibited Draft Pittwater Local Environmental Plan 2013 appear simple but clearly, are not.  
Introducing Standard Template zones into a dated LEP such as Pittwater Local 
Environmental Plan 1993 raises questions regarding interpretation and relevance. 

The amendments to exhibited Draft Pittwater Local Environmental Plan 2013 are also 
unclear particularly as Council has now placed on exhibition, its second revision of Draft 
Pittwater Local Environmental Plan 2013. There is an inference that the Planning Proposal 
is amending this current exhibition of Draft Pittwater Local Environmental Plan 2013 and 
may be an erroneous assumption. 

These matters are detailed further in the submission. 
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2.0 DESCRIPTION OF EXHIBITED PLANNING PROPOSAL 

Council understands that the exhibited planning proposal, known as PP_2013_PITTW_004_00, 
seeks to amend both the Pittwater Local Environmental Plan 1993 (LEP 1993) and the Draft 
Pittwater Local Environmental Plan 2013 (Draft LEP 2013) to: 

 Rezone land at 120-122 Mona Vale Road, Mona Vale from 1(a) Non-Urban “A” to R2 Low 
Density Residential and E4 Environmental Living and  

 Specify the minimum lot size for the subject sites. 

Council acknowledges that this Planning Proposal, unlike the application considered and 
subsequently refused by Council, does not include 10 Jubilee Avenue and 4 Boundary Street. 

 

3.0 LACK OF CERTAINTY 

Council objects to the Planning Proposal as exhibited. Council refutes that the Planning Proposal 
does not demonstrate how a housing development on 120 and 122 Mona Vale Road can be 
delivered if:  

 a safe, efficient and convenient access has not been addressed, 

 the impact of bushfire threat has not been clearly identified/ addressed including how 
bushfire risk will be managed on identified bushfire prone land, nor has there been 
clear assessment of the potential impact on existing vegetation and wildlife 
corridor/habitat including downstream properties, Warriewood Wetlands and Narrabeen 
Lagoon,  

 the proposed amendments to LEP 1993 and Draft LEP 2013 are unclear and 
ambiguous; and 

 the cumulative effect of the issues raised above  results in uncertainty in the planning 
process. 

Council also raises concerns to the administration of the exhibition documents which, in itself, is 
unclear and misleading. 

 

3.1 Any future housing development on any site must be afforded a safe, efficient and 
convenient access for its future residents and emergency service personnel for this 
site especially given its location and bushfire affectation 

In its letter to Council dated 6 December 2012, the Roads and Maritime Services (RMS) 
confirmed it does not support left in/left out access to Mona Vale Road at Boundary Street 
and via the proposed driveway further west of Boundary Street.  The RMS also 
recommended removal of the existing access off Mona Vale Road (see ATTACHMENT 1). 

The RMS’ preferred the alternate access arrangement, via 10 Jubilee Avenue and 4 
Boundary Street.  The NSW Rural Fire Service, in its letter to Council dated 3 January 
2013, also preferred the alternate access arrangement (see ATTACHMENT 2). 

The advice provided by the State’s Road Authority and State authority in regard to bushfire 
matters must be adhered to when it comes to safety for access on a state road, and future 
safety of residents and emergency service personnel during bushfire events.  Nonetheless, 
it is unclear that a safe efficient and convenient access is able to be delivered for this future 
development, through this Planning Proposal or otherwise. 
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The alternate access preferred by the RMS and NSW Rural Fire Service is via 10 Jubilee 
Avenue and 4 Boundary Street.  These properties are currently zoned 1(b) Non-Urban “B” 
under LEP 1993.  Clause 9 of LEP 1993 is the zoning table, and is replicated below as it 
applies to the Zone 1(b): 

ZONE No. 1(b) (NON-URBAN "B") 

 

 1. Without development consent 

 

Agriculture (other than pig-keeping or poultry farming); forestry. 
 
 
 2. Only with development consent 

 

Any purpose other  than a purpose for which development may be carried out without 

development consent or a purpose for which development is prohibited. 

 

 3. Prohibited 

 

Bulk stores; car repair stations; clubs; commercial premises (other than animal 

boarding or training establishments or riding schools); dwelling-houses; group 

buildings; heliports; industries (other than rural industries or home industries); junk 

yards; mines; motor showrooms; recreation areas; recreation establishments; 

residential flat buildings; service stations; shops; warehouses. 

 

A dwelling house is specifically prohibited under the 1(b) zone.  The alternate access on 10 
Jubilee Avenue and 4 Boundary Street is to provide access to dwelling houses and is 
construed to ‘being a purpose for which development is prohibited’ under the 1(b) zone.   

It is Council’s opinion that the alternate road, by association to a land use that is prohibited, 
is also prohibited under the 1(b) zone.  

Uncertainty is therefore raised as to why this Planning Proposal should be progressed 
given that a safe and convenient access crucial for any housing development on 120 and 
122 Mona Vale Road has not been secured.  Council contends that the feasibility of the 
alternate access route is crucial to the progression of this Planning Proposal and realisation 
of any future housing development occurring on 120 and 122 Mona Vale Road, requiring 
the matters detailed in the remainder of this submission to be rectified now. 

 

3.2 Development opportunities afforded by this Planning Proposal cannot be realised as 
it has not demonstrably addressed how impacts on bushfire, vegetation and wildlife 
corridor/habitat, indigenous heritage, the Warriewood Wetlands and Narrabeen 
Lagoon downstream of this site will and can be addressed 

A number of State Agencies raised its concerns to Council regarding this Planning Proposal 
that, to date, remain unresolved.  These include likely impacts on bushfire, vegetation and 
wildlife corridor including impact on downstream properties and Warriewood 
Wetlands/Narrabeen Lagoon, and assessment of Indigenous heritage.  

These are discussed below. 

3.2.1 Bushfire Prone Land Affectation 

120 and 122 Mona Vale Road are identified bushfire prone lands.  NSW Rural Fire 
Service’s letter to Council (ATTACHMENT 2), dated 3 January 2013, advised its 
concerns regarding future access arrangements and inconsistencies with the 
bushfire assessment report which, in turn, have implications on the future 
development and the Planning Proposal itself being: 
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  “Of particular concern is the access/egress provided to the site and the accuracy 

of the bushfire report provided with the application” 

 “The RFS raises concerns that access/egress from the site is reliant on a single 

access point” 

 “Matters that require further clarification include Asset Protection Zones (APZs), 

including compliance with Planning for Bushfire Protection for subdivisions, 

demonstrated modelling with the report that results in potential flame contact, APZs 

on lands greater than 19 degrees, and the potential requirement for a buffer from 

Narrabeen Creek that will potentially increase the minimum required APZs” 

 “The RFS recommends that the rezoning – and subsequent related planning 

directions – demonstrate due consideration for the bush fire risk that exists within 

the area, and provide for appropriate mitigation of the evaluated risks.” 

The exhibited Planning Proposal does not address those matters relevant to 120 
and 122 Mona Vale Road nor does it address provision of a safe and convenient 
access.  Council refutes that access for 120 and 122 Mona Vale Road is crucial in 
determining whether development occurring on this identified bushfire prone land 
can be realised or not. 

Additionally, Fire and Rescue NSW in its letter to Council dated 16 January 2013 
raised concerns regarding the proposed access/egress relied upon (ATTACHMENT 
3), commenting: 

 “A second entry/exit point should be incorporated into the plan to facilitate 

emergency vehicle assess or egress and resident evacuation in the event one 

entry point is unavailable. This is particularly relevant in an area bordering a 

bushland environment which could be impact by a fire event.” 

Managing bushfire risk on identified bushfire prone land must be clearly identified/ 
addressed upfront in the rezoning process.  Consultation with the NSW Rural Fire 
Service at post-Gateway stage is, in this instance, simply ineffective as it may 
necessitate: 

 the submission of a revised Bushfire Assessment Report addressing the 
inconsistencies already identified by RFS and Council,  

 changes to the proposed zoning of the land or additional provisions, 

 that may result in a re-exhibition of the Planning Proposal.  

Council re-iterates that these issues may have serious implications on the future 
safety of residents and emergency services personnel. With a Gateway 
Determination now issued, these issues must be addressed before the Planning 
Proposal is considered further. 

3.2.2 Impacts on vegetation & wildlife corridor/habitat including downstream properties & 
Warriewood Wetlands/Narrabeen Lagoon 

NSW Office of Environment and Heritage (OEH) in its letter to Council dated 21 
December 2012 advised as follows: 

 “The Masterplan 120 Mona Vale Road (GMU October 2012) identified the site as having 
high biodiversity values a biodiversity assessment should be undertake to enable Council 
to identify, assess and appropriately conserve the ecological attributes of the site [as].  
The scope and detail required in the assessment will vary depending on the existing and 
potential attributes of the site… 

Areas identified of high biodiversity value and adjoining areas of moderate value should 
be managed to ensure that no development or activity including public access and 
recreation result in adverse impacts or loss in values.  For these areas OEH 
recommends: 
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 the application of an Environmental Protection Zone (first preference), with permitted 
uses limited to those that are consistent with the protection of the conservation 
values present; 

 the use of overlays to identify environmentally sensitive areas and the; 

 inclusion of local provisions with development controls and heads of consideration; 
and/or 

 the provision of more detailed controls in DCPs (for example for native vegetation 
and development controls and assessment requirements for environmental 
overlays.” 

A copy of OEH’s letter is in ATTACHMENT 4. 

Council contends that the exhibited Planning Proposal fails to clearly address how 
biodiversity, bushfire, visual impact impacts will be minimised.  As identified in 
Council’s original assessment of this application and the RFS advice, there are clear 
inconsistencies with the nomination of the vegetation that exists on 120 and 122 
Mona Vale Road resulting in anomalies with the consultants’ assessment and more 
significantly, their recommendations that, to date, have not been rectified. 

120 and 122 Mona Vale Road is to be rezoned Part E4 Environmental Living and 
part R2 Low Density Residential in accordance with OEH’s preference. 
Nonetheless, there is disparity in how these matters will be addressed within LEP 
1993 given that the E4 and R2 zones and requisite zoning tables are Standard 
Instrument provisions to be inserted into LEP 1993, an older and somewhat out-
dated planning instrument. 

As discussed previously, the RMS and RFS preferred the alternate access via 10 
Jubilee Avenue and 4 Boundary Street and are within the canopied Ingleside-
Warriewood Escarpment, having high environmental value and visual prominence, 
necessitating the following matters to be addressed:  

 trees on these properties are of significant and high landscape significance, 
and will require  assessments of significance for the four threatened flora and 
fourteen threatened fauna species identified in the applicant’s Ecological Site 
Analysis as well as assessment of visual impact;  

 the properties are identified bushfire prone land and are subject to land slip; 

 given the physical and environmental attributes of the land, the design, 
location and functionality of the proposed road remains unresolved including 
compliance with the relevant Australian Standards and ability to 
accommodate emergency vehicles and its use as an evacuation route has 
not been established which must be balanced against clear assessment of 
impacts on potential tree loss particularly trees identified as having 
significant or high landscape significance, flora and fauna, particularly within 
the open forest habitat, water management regime and how impacts on 
adjoining properties and pollution will be minimised, land stability 
considerations and treatment of depth of soil above any rock cutting is 
required to assess impacts, including visual impact; and 

 impact on future traffic volumes on Jubilee Avenue and Ponderosa Parade 
that will exist when the Warriewood Valley release area is complete. 

Given 10 Jubilee Avenue and 4 Boundary Street are not being rezoned, 
consideration of the above matters regarding the access arrangements is being 
delayed to the Development Application stage including questions of whether the 
road is permissible or otherwise. Clearly, the question regarding permissibility or 
otherwise is unclear.  The provision of a safe, efficient and convenient access being 
secured or otherwise is also uncertain. 
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What is clear is that access is integral to the redevelopment of 120 and 122 Mona 
Vale Road being realised.  Council contends that the location of a safe, efficient and 
convenient access for future residents and emergency service personnel, deemed 
critical given the sites’ locational and physical constraints, should not be 
compromised.  This requires resolution now. 

The Planning Proposal that will permit future housing on 120 and 122 Mona Vale 
Road must not be progressed until such time as the land upon which the safe, 
efficient and convenient access to be located is integrated into this Planning 
Proposal. 

3.2.3 Impact on Indigenous Heritage 

OEH, in its letter to Council dated 21 December 2012 (ATTACHMENT 4), 
recommended an Aboriginal archaeological assessment and cultural heritage 
assessment is undertaken prior to the rezoning process progressing. 

Additionally, the Aboriginal Heritage Office (AHO), in its letter to Council dated 6 
December 2012 (ATTACHMENT 5), raised the following concerns: 

 “It appears that the proposal has been put forward with no consideration of Aboriginal 

heritage value” 

 “There are known Aboriginal heritage sites in the Warriewood area and the proposed 

development area is considered to have high potential for unrecorded sites. The 

Aboriginal Heritage Office would recommend a full and comprehensive assessment be 

carried out for the area by a qualified Aboriginal heritage professional prior to any 

development or further planning.” 

Council contends that not heeding the advice already received for this site and 
consulting with OEH at the exhibition of this Planning Proposal without addressing 
the issues they originally raised shows inadequacies in progressing and 
unreasonable bias afforded to this Planning Proposal. 

A preliminary assessment of Aboriginal archaeological and cultural heritage should 
be submitted as part of this Planning Proposal. Council recommends that the 
Planning Proposal be re-exhibited to include this additional assessment.  

 

3.3 The proposed amendments to Pittwater LEP 1993 and Draft Pittwater LEP 2013 are 
unclear and ambiguous 

Council contends that the amendments applying to 120 and 122 Mona Vale Road to (1) LEP 
1993; and (2) Draft LEP 2013 are unclear for the reasons detailed in the following sections. 

 

3.3.1 Issues regarding amendment to LEP 1993 

The Planning Proposal introduces the zonings, R2 Low Density Residential and E4 
Environmental Living, land use tables relevant to these zones, and definitions of 
land use terms applying to the R2 and E4 zones into LEP 1993. A minimum lot size 
map will also be inserted into the LEP.  The provisions to be inserted into LEP 1993 
are provisions being utilised in the Draft LEP 2013, prepared in accordance with the 
Standard Instrument Order and is the contemporary planning instrument. 

As a stand-alone amendment to LEP 1993, the amendments are ambiguous in the 
following manner: 

 There is no reference confirming that the specific amendments will replicate 
the provisions specifically applying to the E4 and R2 zones as set out in 
Draft LEP 2013 (version currently on exhibition or the previous version 
exhibited) or will simply replicate the Standard Instrument Order. Under the 
circumstances, it is difficult to ascertain the full extent of likely implications.   
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 Although Council agreed to the landowner’s application to include these 
properties in the Warriewood Valley Release Area, there is no intention to 
have the Warriewood Valley provisions (namely Division 7A of LEP 1993) 
applying to these properties. 

 As discussed already, the omission of 10 Jubilee Avenue and 4 Boundary 
Street in the planning proposal raises uncertainty that could have been 
resolved if the lands were rezoned under this Planning Proposal.  

 The majority of existing LEP 1993 provisions will not apply to the land or the 
development unless there is specific reference to the E4 or R2 zones or use 
the same terminology as related to zoning tables for the E4 or R2. 

As an identified sector within the Warriewood Valley Release Area, Council recommends 
that to ensure a consistent approach to development in the Release Area, the Planning 
Proposal be re-drafted to list the properties 120 and 122 Mona Vale Road as a sector within 
relevant local provisions of both instruments.  

 

3.3.2 Issues regarding amendments to Draft LEP 2013 

This Planning Proposal seeks to amend Draft LEP 2013, which has been prepared 
in accordance with the Standard Instrument Order.  The proposed amendments 
appear simple however, confirmation is sought as to which version of Draft LEP 
2013 the Planning Proposal is seeking to amend or is it replicating the relevant 
provisions in the Standard Instrument Order.  It is further complicated by the fact 
that the exhibition of this Planning Proposal has overlapped with Council’s exhibition 
of its Draft LEP 2013 (2nd Draft).  As the Planning Proposal seeks changes to Draft 
LEP 2013, the version of which is unclear, leading to ambiguity and 
misunderstanding. 

It is surmised that the amendments are a stand-alone to Draft LEP 2013.   

To enable an assessment of likely implications, the proposed changes were 
considered against Draft LEP 2013 (currently on exhibition) and the following 
anomalies were identified: 

 The local provisions relevant to Urban Release Areas and specifically 
Warriewood Valley have not been applied to these properties 
notwithstanding Council’s 2006 decision agreeing to the landowner’s 
application to include these properties in the Warriewood Valley Release 
Area. 

 The Minimum Lot Size Map is to be applied to these lands, however does 
not provide certainty in determining the number of lots or housing that will 
eventually be delivered on the land.   

Conversely, Clause 6.1(4) of Draft LEP 2013 specifies the maximum number 
of dwellings to be erected in a particular sector or parcel in the Warriewood 
Valley Release Area. It is preferable that a maximum dwelling yield be 
specified for the subject site to ensure consistency and certainty in the 
maximum number of dwellings to be constructed, being Council’s standard 
practice during the rezoning of sectors in Warriewood Valley. This LEP 
provision provides greater certainty to Council in terms of planning the 
necessary infrastructure requirements and community expectations of 
development outcomes. 

 The Planning Proposal does not seek to rezone 10 Jubilee Avenue and 4 
Boundary Street although the JRPP in its report on the Pre-Gateway Review, 
advised in relation to 4 Boundary Street as follows: 
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 “The Panel [JRPP] recommends that any change in zoning to Lot 2 
DP816070 be limited to E4 Environmental Living or equivalent.” 

4 Boundary Street is being rezoned RU2 Rural Landscape under Draft LEP 
2013, being the equivalent zone to the current 1(b) zone in LEP 1993. 
Applying the RU2 zone to this land will result in consideration of zone 
objectives that relate to agriculture and rural landscape settings.  Its rezoning 
to RU2 is inconsistent with the JRPP’s decision of 22 May 2013. The 
omission of the sites from the Planning Proposal appears to be an error by 
the Department and contrary to the JRPP’s decision. 

The E4 zone, as stated in the Draft LEP 2013, is intended for land with 
special environmental values and more suited to accommodating low impact 
residential development.  The objectives of the E4 Environmental Living 
zone, in particular the objective “to ensure development minimises 
unnecessary impacts on the natural characterises of the site and surrounding 
area” will help to facilitate environmentally sensitive development.  This 
would be a more suitable zoning for 4 Boundary Street, in keeping with the 
JRPP recommendations. 

The amendments to Draft LEP 2013 must be clearly stated to enable clear understanding of 
the impact of such changes.  This has not occurred for this Planning Proposal and must be 
rectified before the Planning Proposal can be further progressed.  

 

3.4 The cumulative effect of the issues raised above results in uncertainty in the 
planning process 

Council asserts that certainty in the development being realised must be a primary 
consideration for the Relevant Planning Authority when it considers any Planning Proposal  

The range of issues and deficiencies Council has identified to this Planning Proposal 
however does not provide surety that having undergone a rezoning process that 
redevelopment can be achieved on this land.  .   

Council contends that for as long as these considerations remain unresolved, passing it on 
to the Development Application stage is too late. Resolution of these matters must be 
undertaken in the first phase, at the Planning Proposal/ rezoning stage.  This is especially 
the case for this site, where any future Development Application will require assessment of 
matters not resolved at the Planning Proposal and consequently may not be, or able to be, 
resolved at the Development Application stage. 

 

3.5 The administration of exhibition documents, which is unclear and leads to 
misunderstanding 

Council has identified errors regarding the statutory exhibition of the Planning Proposal.  
These errors result in lack of clarity around the assessment of issues, the Minimum Lot Size 
Map being introduced and the access arrangement that can result in information considered 
to be misleading. 

3.5.1 Issues regarding the Planning Proposal document itself 

All Planning Proposals are to include a level of detail in accordance with the DP&I’s 
A Guide to Preparing Planning Proposals (the Guide), wherein it states that: 

“The level of detail required in a planning proposal should be proportionate to the 
complexity of the proposed amendment. The planning proposal should be contain 
enough information to demonstrate that relevant environmental, social, economic and 
other site specific matters have been identified and if necessary that any issues can 
be addressed with additional information and/or through consultation with agencies 
and the community.” 
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Given the significant physical and environmental constraints and attributes of 120 
and 122 Mona Vale Road, the exhibited planning proposal document does not 
demonstrably address these issues. It is unclear how likely impacts will and can be 
minimised in the future. 

3.5.2 No clarity with the exhibited Minimum Lot Size Map 

The Minimum Lot Size Map as exhibited, contains no legend which is unclear given 
it is seeking to amend LEP 1993 of which there currently is no Minimum Lot Size 
Map. 

As exhibited, the intention of the Minimum Lot Size Map without the accompanying 
legend is unclear and may appear to be an administrative error however, can result 
in misleading information. 

3.5.3 Evidence of Road Access via 10 Jubilee Avenue & 4 Boundary Street not part of the 
exhibition documents 

A requirement of the JRPP’s recommendation that the planning proposal for 
rezoning of 120 and 122 Mona Vale Road was that evidence that the proponent has 
either purchased or has an option to purchase the part of 10 Jubilee Avenue 
required for the access road be provided to the DP&I. The Gateway Determination 
for the Planning Proposal indicated that this evidence had been supplied in 
accordance with the JRPP’s requirements and recommended that this evidence be 
included as part of the exhibition package, however evidence of the road access is 
neither available on the JRPP’s or DP&I’s website.  

Given that road access via 10 Jubilee Avenue and 4 Boundary Street (referred to as 
Option 2 in the GMU Masterplan dated October 2012) is the only viable access 
option owing to the RMS’ comments in relation to access onto Mona Vale Road, 
evidence of an option to purchase the required part of 10 Jubilee Avenue is crucial 
to the progression of this Planning Proposal.  

To date, there has been no explanation or justification as to why the access lots 
should not be rezoned.  The lack of evidence demonstrating a safe, efficient and 
convenient access is afforded the development at 120 and 122 Mona Vale Road 
remains. 

Council contends that the omission of these properties, without clear explanation or 
justification from the Planning Proposal, is erroneous.  

Council recommends that the JRPP redress this anomaly and amend the zoning of 
10 Jubilee Avenue and 4 Boundary Street. 
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CONCLUSION 

Council contends that the planning proposal as exhibited is premature as a range of issues clearly 
need to be considered and, in some cases, resolved to ensure certainty.  

Access is integral to the redevelopment of 120 and 122 Mona Vale Road being realised.  Council 
contends that the location of a safe, efficient and convenient access for future residents and 
emergency service personnel is deemed critical given the sites’ locational and physical constraints, 
should not be compromised.  This requires resolution now  

The JRPP noted the specific environmental constraints related to 4 Boundary Street and the 
western portion of 10 Jubilee Avenue and having presumably  considered the  consequences of 
the ‘like for like’ translation where the RU2 is the equivalent of the existing 1(b) zone, 
recommended that it be rezoned E4 Environmental Living zone. The reasons for the omission of 
this recommendation into the Planning Proposal however are unclear, particularly given the conflict 
with a residential road going through a rural zone in terms of the objective of the rural zone. 

The Planning Proposal as exhibited is clearly deficient of information and assessment, and is not in 
accordance with the DP&I’s own Guidelines, “A guide to preparing Planning Proposals”. There is a 
lack of transparency in the DP&I’s consideration of issues raised during the exhibition process and 
lack of transparency in the decision-making process. 

Following consideration of the issues identified in this submission and given the poor 
administration of matter, Council urges the DP&I and the JRPP, as the Relevant Planning 
Authority, to refuse to proceed with the Planning Proposal or as a minimum resolve to refer the 
application back to the Department to rectify the Planning Proposal to correctly contain the 
requirements of the Department’s guidelines , revise the Planning Proposal to address the access 
issues  to reflect the JRPP’s decision of 22 May 2013 and to allow the community to respond to the 
total issues in the proposal .particularly the  rezoning of 10 Jubilee Avenue and 4 Boundary Street,, 
via a re-exhibition of the Planning Proposal..  
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ATTACHMENT 1 
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ATTACHMENT 2 
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ATTACHMENT 3 
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ATTACHMENT 4 
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C12.4 Public Exhibition of Planning Proposal for rezoning of 120-
122 Mona Vale Road Mona Vale - Council submission to 
Joint Regional Planning Panel 

 

Meeting: Sustainable Towns and Villages Committee Date: 18 November 2013 
 

 

COMMITTEE RECOMMENDATION 
 
1. That Council note the contents of this report. 
 
2. That Council forward the attached submission to the Department of Planning & Infrastructure 

that highlights the deficiencies with the planning proposal as exhibited, raising concerns with 
the likely significant impact on the natural and cultural environment of those sites contained 
within the exhibited proposal and also the impact on 10 Jubilee Avenue and 4 Boundary 
Street originally included within the application for access purposes but now deleted from the 
planning proposal.  

(Cr Millar / Cr Young) 
 
 
Notes: 
 
1. Cr Townsend left the meeting at 9.21pm and returned at 9.29pm, having declared a 

significant non-pecuniary interest in Item C12.4.  The reason provided by Cr Townsend was: 
 

“I am Councillor delegate on JRPP which is the consent authority on this application.” 
 

2. Cr Hegarty retired from the meeting at 8.58pm due to ill health after declaring a significant 
non pecuniary interest in Item C12.4.  The reason provided by Cr Hegarty was: 

 “I am Councillor delegate to the JRPP and according to their code of conduct must stand 
aside.” 
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