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  ATTN Erin Dyer
Re-Development Applica�on No. N0022/16
Property 1156 Barrenjoey Road Palm Beach
Dear Ms Dyer,
I am wri�ng to you in regard to the above ma�er on behalf of the Benn Family, the owners of the subject site, in
response to your recent correspondence with Mr Andrew Benn the applicant for the above development
applica�on.
Permissibility
Firstly, I note your concerns over the issue of permissibility of the residen�al use into the SP1 Zone which occurs
as a consequence of the exis�ng dwelling use and the proposed dwelling use being located in both zones
applied to the subject site.
In addressing the issue of permissibility provide the following commentary on the applicability of exis�ng use
rights to the subject site.
The provisions of the current zoning of the subject site under the Pi�water Local Environmental Plan 2014 allow
for dwellings to be erected within the E4 Environmental Living Zone however the provisions of the SP1 zone
prohibit the use of that part of the subject site zoned in this way.
In order for me to address the issue of permissibility I provide the following commentary upon the subject site,
its history and the relevant provisions of the Environmental Planning and Assessment Act and Regula�ons
thereunder, in par�cular, Sec�on 106 of the Act provides:
106   Defini�on of “exis�ng use”
In this Division, exis�ng use means:
(a)  the use of a building, work or land for a lawful purpose immediately before the coming into force of an
environmental planning instrument which would, but for Division 4 of this Part, have the effect of prohibi�ng
that use, and
(b)  the use of a building, work or land:
(i)  for which development consent was granted before the commencement of a provision of an environmental
planning instrument having the effect of prohibi�ng the use, and
(ii)  that has been carried out, within one year a�er the date on which that provision commenced, in accordance
with the terms of the consent and to such an extent as to ensure (apart from that provision) that the
development consent would not lapse.
The applicant has sought access to Council records in order to address the par�cular aspect of the proposal
whereby the issue of lawful purpose can be sa�sfied however councils records did not assist apart from
providing recent records of current development consent is applicable to the subject site.
Notwithstanding this inability of Council to provide sa�sfactory records to address this issue, the applicant has
diligently explored its own records and I have been provided with advice that wri�en documenta�on is
available in the form of an insurance policy issued in 1946 for the exis�ng dwelling on the subject site. This was
issued to the Benn family.
The presence of the exis�ng dwelling on the subject site is confirmed by a con�nuous record in the form of
aerial photographs da�ng from 1946 which show the exis�ng dwelling in its current loca�on which, as you are
aware bridges across the dividing line between the two zones. These photographs will be forwarded to you
tomorrow or Thursday.
In order to address the issue of lawfulness, the exis�ng dwelling was a permissible use in 1946 when on the
instruc�on of Part X11A of the Local Government Act 1945, general interim development provisions prescribed
under division 7 of Part 12A on 12 July 1946, Warringah was proclaimed an Interim Development Area. The use
of the subject site for residen�al purposes was a permissible use under this instrument.



The County of Cumberland Planning Scheme was gaze�ed on 27 July 1951. This scheme included a statutory
zoning map of the Shire. This statutory zoning map confirmed that the use of the subject site for residen�al
purposes remained a permissible use.
The above scheme was superseded by the Shire of Warringah Planning Scheme Ordinance, gaze�ed on 7th of
June 1963. This planning scheme maintained the permissibility residen�al uses on the subject site.
Under the provisions of the Pi�water Local Environmental Plan 1993, the use of the en�re site (part of which
was zoned 9(d) Arterial Road Reserva�on in a manner iden�cal to the exis�ng split zoning) for the residen�al
dwelling use was permissible however this permissibility was con�ngent upon Clause 28(30)(b) of the PLEP
1993 which require the concurrence of the road authority At the �me. This was evidenced in the most recent
development consent issued by Council for a garage structure and elevated driveway to serve the exis�ng
dwelling.
To establish an exis�ng use right, the applicant must establish on the facts that the use was lawful and was not
prohibited use in existence immediately prior to the commencement of the relevant planning instrument that
proscribed the use.
The current Pi�water Local Environmental Plan 2014 applied a split zoning of the subject site which generally
zoned the northern part of the subject site SP1 Special Purposes, a zoning which prohibited residen�al use on
this part of the subject site whilst the remainder of the subject site is zoned E4 Environmental Living, zone that
allows residen�al uses along with a significant range of other uses.
This chronology confirms that the use of the subject site for residen�al purposes has been lawful since at least
1946, however became a prohibited use upon the gaze�al of the Pi�water Local Environmental Plan 2014.
Sec�ons 107 and 108 of the Act provide as follows:
107   Con�nuance of and limita�ons on exis�ng use
(1)  Except where expressly provided in this Act, nothing in this Act or an environmental planning instrument
prevents the con�nuance of an exis�ng use.
(2)  Nothing in subsec�on (1) authorises:
(a)  any altera�on or extension to or rebuilding of a building or work, or
(b)  any increase in the area of the use made of a building, work or land from the area actually physically and
lawfully used immediately before the coming into opera�on of the instrument therein men�oned, or
(c)  without affec�ng paragraph (a) or (b), any enlargement or expansion or intensifica�on of an exis�ng use, or
(d)  the con�nuance of the use therein men�oned in breach of any consent in force under this Act in rela�on to
that use or any condi�on imposed or applicable to that consent or in breach of any condi�on referred to in
sec�on 80A (1) (b), or
(e)  the con�nuance of the use therein men�oned where that use is abandoned.
(3)  Without limi�ng the generality of subsec�on (2) (e), a use is to be presumed, unless the contrary is
established, to be abandoned if it ceases to be actually so used for a con�nuous period of 12 months.
108   Regula�ons respec�ng exis�ng use
(1)  The regula�ons may make provision for or with respect to exis�ng use and, in par�cular, for or with respect
to:
(a)  the carrying out of altera�ons or extensions to or the rebuilding of a building or work being used for an
exis�ng use, and
(b)  the change of an exis�ng use to another use, and
(c)  the enlargement or expansion or intensifica�on of an exis�ng use.
(d)  (Repealed)
(2)  The provisions (in this sec�on referred to as the incorporated provisions) of any regula�ons in force for the
purposes of subsec�on (1) are taken to be incorporated in every environmental planning instrument.
(3)  An environmental planning instrument may, in accordance with this Act, contain provisions extending,
expanding or supplemen�ng the incorporated provisions, but any provisions (other than incorporated
provisions) in such an instrument that, but for this subsec�on, would derogate or have the effect of deroga�ng
from the incorporated provisions have no force or effect while the incorporated provisions remain in force.
(4)  Any right or authority granted by the incorporated provisions or any provisions of an environmental
planning instrument extending, expanding or supplemen�ng the incorporated provisions do not apply to or in



respect of an exis�ng use which commenced pursuant to a consent of the Minister under sec�on 89 to a
development applica�on for consent to carry out prohibited development.
If the use of the building on the subject property is an exis�ng use for the purposes of Division 10 of Part 4 of the
Act, then Clauses 41,42,43 and 44  of the Environmental Planning and Assessment Regula�on 2000 apply-
Clause 41(1) of the Regula�on states:-
(i)     An exis�ng use may, subject to this division:
(a)     be enlarged, expanded or intensified, or
(b)     be altered or extended, or
(c)     be rebuilt, or
(d)     be changed to another use, but only if that other use is a use that may be carried out with or without
Development Consent under the Act.
Clause 42 of the Regula�on states:-
(1)     Development Consent is required for any enlargement, expansion or intensifica�on of an exis�ng use.
(2)     The enlargement, expansion or intensifica�on:
(a)     must be for the exis�ng use and for no other use and
(b)     must be carried out only on the land on which the exis�ng use was carried out immediately before the
relevant date.
Clause 43 of the Regula�on states:-
(1)     Development consent is required for any altera�on or extension of a building or work used for an exis�ng
use.
(2)     The altera�ons or extension:
(a)     must be for the exis�ng use of the building or work and for no other use and
(b)     must be erected or carried out only on the land on which the building or work was erected or carried out or
immediately before the relevant date.
Clause 44 of the Regula�on states:-
(1)     Development consent is required for any rebuilding of a building or work used for an exis�ng use.
(2)     The rebuilding:
(a)     must be for the exis�ng use of the building or work and for no other use, and
(b)     must be carried out only on the land on which the building or work was erected or carried out immediately
before the relevant date.
 
In my opinion, the Applicant has a legi�mate claim to exis�ng use rights for the subject land based on the
earlier approvals and consents issued by Pi�water Council and its predecessors (lawful commencement) and
the con�nuance of that use once the use became prohibited by the gaze�al of the Pi�water Local
Environmental Plan 2014. Further documentary evidence in the form of statutory declara�ons and aerial
photographs can be provided to verify this claim, if required.
The use of the building on the subject property is an exis�ng use for the purposes of Division 10 of Part 4 of the
Act, and that the exis�ng use is for the same purpose as the proposed development described in the
Development Applica�on, then there is power to grant development consent to the proposed development on
that part of the subject site zoned SP1.
Height
        I note that you have raised concern over the ridge height of the proposal and its apparent non-compliance
with the 8.5 m development standard applicable to the subject site.
You will recall that a clause 4.6 request to vary the development standard for height was lodged with the
development applica�on as the proposal had a minor breach of the 8.5 m development standard. This request
was lodged for abundant cau�on however it has since become apparent that the proposal incorporates a minor
breach (210 mm) only. The applicant is submi�ng amended plans which reduce the overall height of the
structure by 210 mm in order to sa�sfy your concerns.
 
It is also noteworthy that the proposal, although poten�ally exceeding the 8.5 m height limit is subject to the
provisions of clause 4.3 (2D) due to the slope of the site.



 
(2D)  Despite subclause (2), development on land that has a maximum building height of 8.5 metres shown for
that land on the Height of Buildings Map may exceed a height of 8.5 metres, but not be more than 10.0 metres
if:
(a)  the consent authority is sa�sfied that the por�on of the building above the maximum height shown for that
land on the Height of Buildings Map is minor, and
(b)  the objec�ves of this clause are achieved, and
(c)  the building footprint is situated on a slope that is in excess of 16.7 degrees (that is, 30%), and
(d)  the buildings are sited and designed to take into account the slope of the land to minimise the need for cut
and fill by designs that allow the building to step down the slope.
The applicant however does not wish to press this ma�er as we are of the view that the proposal in terms of its
height and its other a�ributes is well suited to its loca�on and surrounding context.
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