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Introduction:
This objection is based on the requirements of the EP&A ACT 79C Evaluation – Matters
for Consideration. (1) In determining a development application, a consent authority is to
take into consideration such of the following matters as are of relevance to the
development the subject of the development application:
(e) the public interest.
Matters of public interest can be found in many areas and information and not just in
legislation. Refer case: Terrace Tower Holdings is quoted in Hood Resources v Bathurst
(specifically point 81) http://www.austlii.edu.au/au/cases/nsw/NSWCA/2003/289.html
81: In any event, matters relevant to the public interest touching a particular application
are not confined to those appearing in published environmental planning instruments,
draft or final. Obviously such instruments carry great and at times determinative weight,
but they are not the only source of information concerning the public interest in planning
matters. The process of making such instruments is described by Beazley JA in Save the
Showground for Sydney Inc v Minister for Urban Affairs and Planning (1997) 95 LGERA 33
at 42-44. Nothing in the Environmental Planning and Assessment Act stipulates that
environmental planning instruments are the only means of discerning planning policies or
the "public interest".
For one thing, the government is not the only source of wisdom in this area.
A consent authority may range widely in the search for material as to the public
interest
(see generally Shoalhaven City Council v Lovell (1996) 136 FLR 58 at 63; Patra Holdings
Pty Ltd v Minister for Land and Water Conservation [2001] NSWLEC 265; (2001) 119
LGERA 231 at 235).

We will show that there are public interest matters caused by the SCC process, which also
affect this DA and which should carry significant weight in the decision whether to give
consent to this DA.
From NSW ombudsman's office: - what is public interest ? 1In relation to the application of
the public interest concept to public administration, the requirement on public officials to
act in the public interest comprises four separate dimensions. These dimensions are:
• outcomes – ie the objectives and the substance of the decisions made by the
decision-makers, as well as the advice given to decision-makers, are in the public
interest;
• inputs – ie the matters considered by the decision-maker in making decisions are in
the public interest;
• process – ie the processes, procedures and practices followed by the decision-maker
are in the public interest; and
• conduct – ie the conduct or approach of the decision-maker is in the public interest.
Outcomes:
The decision made to issue an SCC or not is an outcome that is in the public interest.
The advice given to the Director-General (DG/ Secretary) of the Department of Planning
and Environment (DPE) in the 'Report to the Secretary', March 2017, prepared by the DPE
staff, the advice given by the OEH, and the advice given by Pittwater Council are all in the
public interest.
The substance of the DG/ Secretary's decision is in the public interest as without
the approval of an SCC there can be no Development Application made under the
SEPP Seniors legislation.
1 AIAL FORUM No. 72 Ombudsman NSW pg.7

The decision made to issue an SCC or not is an outcome that is in the public
interest.
It is therefore in the public interest that this SCC process can be shown to have been
carried out correctly.
We believe the public interest has not been met as the decision made by the Secretary to
approve a Site Compatibility Certificate for Seniors Housing was made in error.
The suitability of the site in regard to the criteria listed in the legislation and the applicability
of the SEPP Seniors legislation generally to the proposed 'site' was not correctly
assessed.
The application of the legislative criteria was not consistently applied to the same 'site'
( area of land) throughout the assessment process.
Residents believe that the SCC process is not in the public interest as there is no
community engagement, no scrutiny and even Council's recommendations can be
overruled.
There is also no appeals process to object to an SCC decision.
This is not in the public interest.
An approval for an SCC was granted for this development by Marcus Ray, Deputy
Secretary, Planning services on the 27 th March 2017, despite an earlier refusal by the
department in 2015 for essentially the same development on the same site.
The proposal was only minimally changed between both applications:
[ Appendix 1 -Comparison SCC1 /SCC2] i and Pittwater Council, now NBC, recommended
BOTH SCC's be refused on many valid grounds.
Is the way the Site Compatibility Certificate process (SCC) carried out by the Department
of Planning conducted in a manner that can be considered as being 'in the public
interest' ?
SCC's are commonly decided by the Dept of Planning only by way of a desk top review
within the department without a site visit. At a meeting in Terrey Hills on November 9 th
2017 Marcus Ray, who signed the SCC documents approving this development, admitted
that the review, assessment and final decisions were based mainly on a 'desk-top' review.
Considering the large scale, potential impacts and many concerns raised by the Local
Council and residents we contend that this is not an adequate process.
Any process that is based on a requirement for a government department to make a
decision based on an assessment of criteria contained within legislation, yet is not open to
scrutiny and has no appeals process, is not in the public interest.
It is in the public interest for the consenting authority reviewing this DA to note that the
SCC process was flawed based on Process.
This SCC should not have been approved by the DPE as they made many errors in their
assessment of the application and were remiss in their duty of care.
Residents have been impacted by the uncertainty surrounding this development now for
over 4 years.
The applicant has proposed that 'significant weight' should be placed on the SCC as the
site has already been approved by the DPE as being deemed suitable for more intense
development. In the DA, the applicant uses the fact that the DPE issued an SCC as a
reason to approve the DA, even though there are many significant issues.
This contention that an SCC approval is always correct, has not yet been proven in the
Supreme Court. It is possible that an SCC is issued incorrectly, which can have serious
consequences if relied upon, which is why utmost care must be taken by the DPE when
approving these SCC proposals.

Overview :
We have reviewed the advice given to the Director-General (DG) / Secretary of the
Department of Planning in the 'Report to the Secretary', March 2017, prepared by the DPE
staff, the advice given by the OEH (19.12.14), Letter to General Manager of Pittwater
Council, M. Ferguson 29.03.2017, 'Site Compatibility Approval letter' and the submission
made by Pittwater Council and it is clear that this decision to approval this SCC was made
erroneously.
A Site Compatibility Certificate was issued by Marcus Ray, Deputy Secretary, Planning
services on 27.03.2017. He certified on that date that, in his opinion:
“The site described in Schedule 1 is suitable for more intensive development.”
Note: The SITE description given in Schedule 1 is: Lot1 DP662920, Lot 6 DP45114,
Lot1 DP19161.
and
“The development described in schedule 1 is compatible with the surrounding environment
and surrounding land uses, having had regard to the criteria specified in clause 25(5)(b).”
Note: The then proposed 95 units for Seniors Living were not being built over the entire
golf course but mostly on a 2 HA portion being 'part' of Lot1 DP662920 on 52 Cabbage
Tree Road
The SCC application form requests an SCC for specific 'part' lots - 'Part' Lot1
DP662920, 'Part' Lot 6 DP45114 and 'Part' Lot 1 DP19161
[ Appendix 2- Application Form for SCC ] ii
Note: the word 'part' has been removed from the site description given in Schedule 1 of
the SCC
This is an error as these 3 lots together are a larger area (12 HA) than what had been
applied for which was only 2HA.
The DPE should not have given approval to an area of land that was larger than what the
applicant had applied for AND which was greater than the 2HA allowed under the
Schedule 2 restriction.
The word 'part' is important because only parts of those lots were needed to create the
2HA site which is why the site of the assessment should have only been the 2HA building
area throughout the assessment .This was the land applied for in the application form and
described in the application document.
The 2HA area is currently not a legally identifiable lot on its own as it has not been
subdivided.
Note: Which ever definition of the the 'site' / land is used it should be applied consistently
against the legislation throughout the assessment. The DPE did not apply a consistent
approach which is not in the public interest.
SCHEDULE 2 of the certificate places restrictions on the site:
“Seniors Housing is to be limited to the development footprint area within the site, as
nominated under map Figure 4: New Study Boundary prepared by Cardno and dated
February 2017.” [ Appendix 3 - Site identified in Cardno Map ] iii
Note: This development footprint area is approx. 2 hectares.

Schedule 2 also says that various items still have to be resolved at the DA stage.
“The final layout,number of in-fill self-care living units and onsite facilities in the proposed
seniors housing development will be subject to the resolution of issues relating to ...”
The building - form, height, bulk, scale, setbacks and landscaping
flood-risk management and evacuation design responses
car parking and access requirements for all existing and proposed land uses.
And Potential ecological impacts.
Note: All the above items are extremely important and should have been assessed prior
to any certificate being granted, particularly the last item “potential ecological impacts'
Not thoroughly examining these issues at the SCC stage, is not in the public interest.
Potential Ecological Impacts:
As this item can be a reason for refusal of an SCC it should have been thoroughly
examined by the DPE. Their failure to do so shows that they did not act in the public
interest.
SEPP HSPD 25(6)States: The DG/ Secretary may refuse to issue a certificate IF he
considers that the development is likely to have an adverse effect on the
environment.
In approving the SCC, the DPE did not give the Wildlife Corridor and the potential adverse
impact this development will have on the environment any consideration even though it is
a reason for refusal under the SEPP HSPD legislation.The OEH had raised concerns
about this development for the 1 st SCC application and recommended refusal making
particular reference to the Wildlife Corridor:
“ The proposal has the potential to impact on ecological processes including allowing for
the movement of animals and continuation of viable populations. Office of Environment
and Heritage are concerned with the negative impact the proposed development may
have on the wildlife corridor and whether the measures proposed are sufficient to
ameliorate these impacts”.2
Despite the serious concerns raised, the opinion of the OEH was NOT sought for the 2 nd
SCC application, instead investigations into environmental impacts were deferred to the
DA stage.
The DPE staff therefore did not give the proper consideration as is required under
the legislation requirements of CLAUSE (25) 5 and 6.
The inclusion of a reference to the need for an assessment of environmental issues at the
DA stage shows that this was not considered at ALL in the SCC application which is
clearly NOT in the public interest.
Note: NBC and the Sydney North Planning Panel both determined that their would be
substantial environmental impacts. The Regional Panel stating the impacts on
Biodiversity are substantial and adverse.
Note: IF the SCC was being determined by the Sydney North Planning Panel,
as it would be now under the new amendments to SEPP HSPD.
or IF the SCC was determined by the NBC it would NOT have been approved.

2 OEH Report -File 14/14939 Report to the Secretary - 1st SCC determination - refused 19/12/14

1. Inadequate diligence was carried out by the DPE staff who prepared the Report to
the Secretary.
Without the approval of an SCC there can be NO Development Application made under
the SEPP HSPD legislation, therefore it is important that the assessment on which the
decision to approve this development was made by the DPE was done correctly.
The DPE must be able to prove that with their processes sufficient diligence was carried
out by their staff who recommended the approval and that the decision to approve was
indeed the correct decision.We believe that the DPE failed to accurately examine the
permissibility in regard to the applicable legislation criteria and local planning controls and
relied too heavily on a 'desk top review' rather than thorough examination of the Seniors
Housing Site in regard to compatibility, resulting in the SCC being approved erroneously,
which is clearly not in the public interest.
We believe their decision was based on review of information presented by the developer
which contained inaccurate or misleading or misinterpreted information.
It also appears that the decision to approve was made contrary to the departments own
legal advice.
We believe that the SCC was issued in error because:
A) The DPE states their assessment was made on the 'whole golf course site '.3
This means that their assessment was based on a larger area and additional parcels of
land at a different address,1825 Pittwater road, to what had been applied for:
This was an error.
The SCC application form requests an SCC for specific 'part' lots: 'Part' Lot1
DP662920,'Part' Lot 6 DP45114 and 'Part' Lot 1 DP19161[Appendix 4 – Diagram of lots]
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Legal address (52) Cabbage Tree road Bayview.
Note: The diagram of lots in appendix 2 shows that the 'part' of DP19161 was just a sliver
of land on the corner of the 2 HA site. It shows that it was always the intention of this
application to request an SCC ONLY for 2HA of land as this is were the proposed Seniors
development is located. In the legislation there is a distinct to certifying 'the proposed'
development.
The applicant describes the development site in the Application document and clearly
shows in diagrams what the proposed 'site' is.[ Appendix 5 – Site Context 2.2, 2.3 ] v
“The site is located along the northern side of Cabbage Tree Road and is located on the
northern half of the golf course which is split by Cabbage Tree Road.”
The applicant states :“The site is surrounded by golf course land.”
This describes part of the land, mostly on DP 662920 which is legally registered as 52
Cabbage Tree Road.
Clearly the applicant is NOT indicating the site is the whole of these 3 lots named
otherwise the site could not be described as being “surrounded by golf course land”.
Further, on pg 1 of the Report to the Secretary it clearly states:
“The applicant is not seeking development of the entire Bayview Golf Club site for
Seniors Housing purposes, and in this regard has nominated a two (2) hectare
(approximately) development footprint within the north-west portion of the site.”
Why then was the assessment stated in error to be on the 'whole golf course site' ?
3 Report to the Secretary pg 3 “ This assessment refers to the site being the whole golf course site”

What is the 'site'?
There is confusion regarding the extent of the subject 'site', the land to which the
application relates and the land that for which an SCC was approved.
Note: The reference to the 'whole golf course' was repeated (incorrectly) throughout the
Report to the Secretary in various figures and diagrams.
The applicant, in presenting their information added to this confusion by not specifically
noting that 1825 Pittwater Road was not part of this SCC application even though many of
their figures and diagrams include all the area comprising the entire Golf Course.
IF the assessment referred to the whole golf course then SCC should have been refused
as hazards apply to ALL that land, flooding, geo-tech, biodiversity and wetlands. 1825
Pittwater road is in no way suitable for more intense development due to regular flooding
which is why the site at 52 Cabbage Tree road was chosen, specifically because the 2HA
was in a 'flood free' zone.
Note: One of the criteria of an SCC is whether it will have an effect on the future uses of
the land 25(5)(6)(ii) as a registered club.
If ALL the BGC land is considered suitable for more intensive development then the golf
club will cease to function.
Note:
•
•
•

The application was made only for a 2 HA site. The application form says:
“identify the land you propose to develop and for which you seek an SCC”.
The applicant requested 'part' lots that make up a 2 HA building site
The 2 HA site is the only area of land that is going to be subdivided and sold
by the registered club (BGC) according to the SCC documents.

•

The 2 HA site is the only land being used for the site of the proposed Seniors
development ( as per 24(2)(b)).

•

The 2 HA site is the only land that requires an SCC

•

The 2 HA site is the only area of land permitted under the schedule 2
restriction

•

The 2HA development site is 'part' of DP662920 on Cabbage Tree Road

•

Therefore the 2HA site is the only site that should have been assessed by the
DPE because this is the site that according to 24(2)(b) is being certified
suitable for more intense development.

This should be the 'site' that should have been given SCC Certification.
Note: 24(2)(b) clearly states that the DG / Secretary/ Panel certifies that the site of
the proposed development is suitable for more intense development.
24(2)(b) does not say that it certifies any other land where there is NO proposed
development, especially if the criteria of 25(5)(b) have not been applied to that
OTHER land. i.e. how can the other land (whole golf course) be certified and the DG
be 'satisfied' if the DG did not apply the criteria against that land. [ see Appendix 8 ]

What is the 'land' ?
In Report - Statement of Environmental Effects - Amended – LEC
The New SEE 5.6.1 page 23/24:
States: “Clause 15 of the Seniors Housing SEPP HSPD permits serviced self care
housing on land that adjoins land zoned primarily for urban purposes.”
The applicant gives their new version of the definition of the 'land' as:
1) “the 'land' is identified in Schedule 1 of the SCC”
The site described in Schedule 1 of the SCC is Lot1 DP662920, Lot 6 DP45114, Lot1
Dp19161
And 2) “the 'land' is identified as the site by the development application”
The land identified in the signed DA application form is actually stated as being
1825 Pittwater Road [ See Appendix 6 – DA application form] vi
Note: 1825 Pittwater Road was definitely not part of the SCC application
On the DA application form under 'Legal Property Description' the applicant says 'refer
(original) SEE' : [ Appendix 7 – 2.2 of SEE for SCC ] vii
In the original SEE, at 2.2 'Site Description' the 'overall site' site is described at 2.2.1 and
lists DP lots for both 1825 Pittwater road and 52 Cabbage tree road saying the 'overall site'
comprises an area of 36.8 HA.
Note: The SCC restriction limited the size to 2 HA so the whole golf course can NOT
be described as the area that was given approval for an SCC. Those additional
Pittwater Road lots were never mentioned anywhere in the SCC certificate.
This reference to the 'overall site' is because as well as the Seniors Housing portion –
which was the subject of the SCC application, the entire golf course was included in the
DA because course upgrades works were to be carried out as well as Seniors Housing
and were presented in the one 'unified' DA.
In Report - Statement of Environmental Effects - Amended – LEC
The information in the ( NEW) Amended SEE makes reference to Schedule 2 of the
SCC which specifically restricts the 'land' on which the Seniors housing can be built to the
2HA identified in the Cardno map fig 4 November 2016 [ Appendix 2 ]
Under Schedule 2 the land determined to be suitable for more intense development is
ONLY allowed to be the 2 HA area which is the site of the Seniors Housing ( identified in
fig 4) and 'most' of this land does NOT adjoin land zoned primarily for urban
purposes.”
Bayview Golf Course 1825 Pittwater Road BAYVIEW NSW 2104 comprises these
lots: Lot 1 DP986894, Lot 2 DP986894, Lot 3 DP986894, Lot 19 DP1039481
Lot 150 DP1003518, Lot 300 DP 1139238, Lot 150 DP 1003518, Lot 7 DP45114,
Lot 5 DP45114, Lot 6 DP45114, LotA DP33987
NONE of these 1825 Pittwater Road lots formed part of the SCC request.
The Report to the Secretary clearly states that the applicant is not seeking development
of the entire Bayview Golf Club. [Appendix 8 ] viii

Despite this being clear in the SCC application form, specifically described in the
application documents at 2.2 and 2.3 the DPE say they made their assessment on the
whole golf course in regard to adjoining land which affected the outcome, to approve the
SCC because 'most' of the 2 HA portion does not primarily adjoin urban land.
( discussed further)
In the Report to the Secretary and in various communications, DPE staff confirmed that
they had based their assessment on the zoning of the adjoining land of the entire Golf
Course 4, instead of just the 2HA site, and so the approval was made in error.
The DPE assessment team confirmed in writing 5 that their assessment was made over the
whole golf course site (refer their reference to “an entire parcel made up of various land
titles”), when it should have been made for only the 2HA site which is what the
application requested and what is described in schedule 2 of the certificate.
The DPE did not properly check the legal descriptions of the site of the actual proposed
development that was being applied for. The DPE further confused the issue by making
different references to the 'site' in Schedule 1, Schedule 2, and 'Report to the Secretary'.
Due to multiple errors and failures to check deposited plan numbers for the relevant lots
plus failure to check documents and diagrams, legal requirements and LEP permissibility,
this SCC was approved in error and the DPE staff concerned have failed in their duty of
care to the public and have not acted in the public interest.
[ Appendix 9 - evidence that the DPE based their assessment on the whole golf course
area ] ix
B) Criteria:
A Site Compatibility Certificate application must be assessed on very specific lots of
land, which is a legal requirement to ensure the correct lots are identified in the
application.
The DPE were incorrect to refer to the whole golf course area being the assessment area
as all the land which comprises the whole Golf Course consists of many more parcels of
land than what was specifically requested in the application.
Their assessment in regard to 'adjoining residential zoned' was based on the incorrect
SITE. If it had been based correctly on the 2 HA site the SCC would have had to be
refused as the 2HA site is surrounded by RE2 land which is considered to be non-urban
land and so SEPP HSPD cant apply as the adjoining land is mostly non-urban.6
Because the DPE made their assessment on the whole golf course the applicant
was given an unfair advantage, because otherwise it would not fit ALL the criteria.
The SEPP HSPD legislation is for a 'SITE' Compatibility Certificate.
ALL the SEPP HSPD criteria need to be applied to what is defined as the ‘SITE’ in the
application.
The definition of the 'SITE' in this proposal should have remained consistently the same
piece of land for all Sections of the SEPP HSPD legislation when applying the legal criteria
to the proposal. However in this case the assessment sometimes uses the whole golf
course site and at other times only the 2 HA site. This is an error.
This is an invalid method of applying the legal criteria. Had the legislative criteria been
applied correctly to only one 'SITE' definition (2 HA) then the only legal and logical
conclusion is to refuse.
4 'Report to the Secretary' pg.3 “ Despite this nominated footprint, this assessment refers to the site being
the whole golf course”.
5 Personal communication L.Blandford DPE assessment team 14 th March 2017
6 Ref Clause 4(5)(b) requires 'most' of the adjoining land for a registered club to be URBAN

The 'SITE' identified by the applicant as being the site of the Seniors Development is NOT
mostly adjoining primarily urban land and the SCC should have been refused.
As the 2 HA area is the ‘SITE’ then this SCC application fails the ‘most of the land is
adjoining urban land’ SEPP HSPD criteria. This is because the 2HA ‘SITE’ is totally
surrounded by RE2 golf course land I.e. MOST of the registered club land is adjoining RE2
land.
The applicant acknowledges this in point 2.2 of their application document.
“ The Site is surrounded by Golf Course land” ( Note they use the word 'site' )
According to the SEPP HSPD legislation, RE2 land on it’s own should not be considered
urban land. (refer SEPP HSPD clause 4(5) RE2 land is registered Club land and clause
4(5) specifically states that on its own it is not to be considered Urban Land.
4(5)(b) is an added restriction on registered club land which requires a quantitative
measure of 'most' of the adjoining land must be zoned urban.
This is not the case for the 2HA land which is the proposed development site.
From SCC Application document at 2.1.1 [ Appendix 10 – Site of Seniors housing within
RE2 land ] x
It is clear from their application that the intention was to subdivide the 2HA piece of land.
This makes it abundantly clear that the only land to be used for any Seniors Housing
proposal or development was and still is the 2 HA piece of land.This is the only land that
should have been assessed and the only land given an SCC.
Contrary to what the applicant claims the SCC was only ever effectively given for
the 2 HA due to the Schedule 2 restriction.
Note: Refer to SEPP HSPD 25(7)
“(7) A certificate may certify that the development to which it relates is compatible with the
surrounding land uses only if it satisfies certain requirements specified in the certificate.”
The requirements and any restrictions of the entire SCC document should be considered
as being an approval with restrictions of what the land is of the proposed development, as
Schedule 2 places clear restrictions on what has been approved and due to 25(7) what a
consent authority may approve.
The DPE clearly confused the issue by making incorrect statement in Schedule 1 about
what the site is that they were approving. In reality they were only approving the 2HA.
The suitability of the site in regard to the criteria listed in the legislation and the applicability
of the SEPP Seniors legislation generally to the 'site' was not correctly assessed.
Specifically flooding, geo-technical and biodiversity designation of ALL the golf course
land which under schedule 1 makes it 'environmentally sensitive' land and therefore SEPP
HSPD does not apply. On 1825 Pittwater Road hazards apply to ALL that land, flooding,
geo-tech, biodiversity and wetlands.
The 2HA site does not fit the criteria because it is surrounded by RE2 land.
If the assessment had been made only on the 2 HA portion which was the area applied for
and which is surrounded by Golf Course land, zoned as RE2 land, the outcome would
have been different as this would be excluded under SEPP HSPD legislation.
Therefore the 2HA 'site' is not mostly adjoining urban land as is required for registered
clubs. The SCC would have had to be refused.

Future Uses:
One of the criteria of an SCC is whether it will have an effect on the future uses of the
land 25(5)(6)(ii) as a registered club.
IF ALL the BGC land is considered suitable for more intensive development then the
golf club will cease to function.
The DPE assessment team confirmed that the assessment was made on the whole golf
course but the criteria under 25(5)(b)and schedule 1 were only applied to the 2 HA
site. 7
If the criteria of 25(5)(b) have not been applied to the 'other' land'', how can the 'other' land
(the whole golf course) be certified and the DG be 'satisfied' if the DG did not apply the
criteria against that land. This is an error. [see Appendix 8]
All the Golf Course land, the 2HA, 52 Cabbage tree road and 1825 Pittwater road is ALL
designated a High Priority Wildlife Corridor since 1990 and listed in the LEP as
'biodiversity land', ( information given to the DPE by Council.).
This means it should have either fallen under Schedule 1 'environmentally sensitive' land
criteria or 25(6) and the SCC should not have been approved.
This was ignored by DPE staff.
The bulk, height and scale are totally out of character with the open space , recreational
and low rise rural bushland surroundings and will stand out above the canopy levels.
The basement depths of 10 to 12 meters [ now increased a further 4-5m ] should also
have been a consideration to refuse as these are totally inappropriate in this area
especially considering the high ground water level, the extensive cut and fill and the lack of
deep soil area required for tree growth over the basements.
The Sydney North Planning Panel refused this DA on exactly these grounds so why was it
approved by the DPE ?
The same and similar reasons were recently used by a judge to refuse on appeal another
DA which was based on another flawed SCC.
Refer case: https://www.caselaw.nsw.gov.au/decision/5ad6b63ae4b074a7c6e1e4d3
Wirrabara Village Pty Limited v The Hills Shire Council [2018] NSWLEC 1187
points: 91 to 101 , 8 meter height limit rejected by judge.
Points: 106, solar amenity and over shadowing
points: 108 to 110 Neighbourhood amenity and character
conclusions: points 115 and 116 --> The proposal does not contribute to and is not
compatible with the rural character of the locality.
– > The proposal will have a detrimental impact on the amenity of the adjoining property.
C) Legal Advice
The decision to approve was made contrary to the departments own legal advice.
This development does not comply with SEPP HSPD because private recreational land is
not to be considered primarily 'urban' land.
Marcus Ray and DPE staff failed to act on legal advice from their own department.
The DPE's own legal advice ( October 2016) stated the opinion that if the land was
surrounded by Golf Course (RE2 zoned) land, then it did not fit the SEPP HSPD criteria for
MOSTLY adjoining PRIMARILY urban land under clause 4 (5) of SEPP HSPD..8
Note: RE2 land has been upheld to not be urban land in a recent court case.
7 Personal communication Mr L. Blandford 14th March 2017 – by email and Ms L. Templeman 6th April 2017 11.12
-14m phone call
8 Information obtained under GIPA request from DPE.

Refer: Wirrabara Village Pty Limited v The Hills Shire Council [2018] NSWLEC 1187
https://www.caselaw.nsw.gov.au/decision/5ad6b63ae4b074a7c6e1e4d3
Points 51 to 61 discuss whether RE zonings are PRIMARILY URBAN.
The fact that the SCC was approved against this advice is extremely concerning and we
believe that the developer may have been given 'special consideration' by DPE staff by
allowing him to submit an application for an area of land that was not the subject of any
SEPP HSPD development. In effect the developer was offered an unfair advantage and
opportunity to circumvent the requirements of the legislation 4(5)(b) and 'sidestep' the
issue of 'mostly' adjoining PRIMARILY urban land.
The DPE staff failed to act in the public interest.
The Court should request Marcus Ray explain why the SCC was given against this
advice. And why the criteria was only applied to the 2HA site but the requirement
for MOSTLY adjoining PRIMARILY urban land under clause 4 (5)(b) of SEPP HSPD.
was assessed on the whole golf course site.
D) Flood Mitigation works are not allowed.
DPE staff also failed to check the permissibility of proposed Flood Mitigation works on the
whole golf course which form an part of the development application and is required for the
extensive course upgrade works included as support for the SCC application.
Had they done so it would have been shown that Flood Mitigation works are not
permitted under the LEP on any of the Golf Course land. This was an error.
[Appendix 11 - Confirmed by Northern Beaches Council ]

xi

The application should have been refused on these grounds as the golf course upgrade
was part of the assessment made by the DPE in regard to criteria 25(5)(b)(ii) 9
I.e.The impact that the proposed development is likely to have on the uses that are likely
to be the future uses of that land.
The Report states :
“The project is intended to rehabilitate and revamp the site and in turn generate funding
which would allow continued club operations.”
Performing flood mitigation works on a flood plain in an ecologically sensitive biodiversity
area for the sole reason to benefit the club financially should not have been acceptable.
If the flood mitigation works are not allowed then the upgrade works can not take place
therefore support for criteria 25(5)(b)(ii) under the DPE's assessment can't be met.
[ see Appendix 13 – Report to the Secretary re assessment of 25(5)(b)(ii) both items are
invalid reasons under this Clause so it hasn't been correctly considered ]
Note: Both applications for an SCC in 2014 and 2016 made reference to the applicants
plans to do extensive flood mitigation works. Yet no one at the DPE bothered to check the
permissibility of flood mitigation works under the LEP. Flood Mitigation Works are not
permitted on any of the land at 1825Pittwater Road or 52 Cabbage Tree Road.
The SCC application also included a ‘master plan’ which relied upon extensive
rehabilitation flood mitigation works to reduce the impacts of the flood prone land on 1825
Pittwater Road.
In the Cardno report (2017)10 Reference is made to the proposed creek rehabilitation work
to be carried out on the main golf course site:

9 Report to the Secretary point 2 p page 8
10 Cardno Report 6 December 2017 pg 7

“Proposed rehabilitation works would result in a significant change in landform in
the floodplain.”
Most of the land of the whole golf course is designated either wetlands or flood plain.
The land has historically been wetlands and a well known and important flood plain for the
area. Due to it’s environmental, ecological and biodiversity importance to all the
surrounding areas, this is why flood mitigation works are not permitted.
Any flood mitigation works would drastically change the ecology of the wetlands, flood
plain, surrounding remnant forest areas, swamp mahoganies etc and the water quality in
the Winnererremy Bay / Pittwater area.
The potential impacts ( Ecological and Biodiversity) of changing the landform in the
floodplain were not considered in the SCC application or the DA.
These items are easily found and researched and should have meant the DG used the
pre-cautionary principle and rejected the SCC on environmental grounds.
In addition the OEH in their first report for the first SCC proposal clearly stated that flood
prone nature of the land was sufficient reason under the legislation to reject it.
E) In-fill self-care Seniors housing is not allowed on non urban land.
The SCC was approved even though In-fill housing is not allowed.
States: “Clause 13(2) of the Seniors Housing SEPP HSPD permits serviced self care
housing on land that adjoins land zoned primarily for urban purposes.”
The Applicant signed an SCC application for where the tick box for In-Fill Self-Care
Housing was ticked, Service self-care housing tick box as NOT ticked and B4
section was not filled in. [ Appendix 12 – Form with tick box and question 1.1 ] xii
The form itself makes it abundantly clear that In-fill Self-Care Housing is ONLY on URBAN
land.
RE2 land is NOT considered primarily urban land.
Note: The form they filled in stated it IS refer questions 1.1 and 1.2 on the form.
From 1.2 it is clear that the applicant was only looking at the 2HA site because on the form
they said they said that the 'land' was not adjoining primarily urban land.
This is only correct if the applicant was assuming that the 'land' was only the 2HA site.
IF question 1.2 has been answered correctly then this means an SCC should never have
been issued by the DPE because a) the land is not primarily urban land and b) the land is
not 'mostly' adjoining primarily urban land.
The Application document has a cover page which also clearly states that this SCC
application is for In-Fill Self-Care Seniors Housing. Every single page of their large
application document repeats this statement at the top of each page.
Their description of the proposal is again In-Fill Self-Care Seniors Housing.
The applicant in a note on page 4 of their SCC application even makes a reference to the
SEPP HSPD clause 13(2) legislation to make their point of exactly what they were
applying for.
This is another error made by the DPE, they should not have approved this SCC as it
was presented to them. They have approved an In-fill Self-care Housing application which
is clearly not allowed under the SEPP legislation.
The DPE exceeded their authority and therefore this SCC is unlawful.
It is not in the public interest that an unlawful SCC is used to submit a DA.

F) Environmental concerns were not sufficiently examined .
Failure to adequately investigate the Environmental impact on endangered species located
on the site, which would have been a reason for refusal.
The proposed site is on land recognised to be habitat for over 8 threatened species.
A family of Powerful Owls and 7 threatened bat species of were located on the Golf
Course. 5 of these threatened microbat species were recorded from echolocation call
within the area encompassing the proposed seniors facility.
3 species of microbats were identified as probably having maternity roosts in the close
vicinity. 11
There were two endangered plants located Syzygium paniculatum (Magenta Lillypilly) and
Rhodamnia rubescens (Scrub Turpentine). And two Endangered Ecological Vegetation
Communities identified.
The DPE did not ask the OEH to perform a review of this 2 nd SCC application even though
they had raised previous concerns.
The DPE had a duty of care to be cautious and to check with the OEH again.
The fact that they didn't was not in the public interest.
Environmental concerns was one of the reasons given for refusal of the SCC in 2015.
Note: The Director General may refuse to issue a certificate IF he considers that the
development is likely to have an adverse effect on the environment
( Ref SEPP HSPD 25(6))
Clearly there many adverse environmental effects of this SCC and the DG/ Secretary was
remiss in not using Clause 25(6) to reject this environmentally destructive proposal.
G) Concerns raised by Pittwater Council were not taken into account.
The DPE ignored Council statements of facts. Council raised concerns about the
appropriateness and permissibility of the proposal for both SCC applications. They
recommended refusal for both. Council have consistently maintained that it does not
consider that the proposal fits with the character of the locality with particular reference to
the height of buildings and their scale when compared to nearby, existing neighbourhoods
and the desired future character of this part of Bayview. Note the Sydney Planning Panel
agreed with this assessment in their refusal reasons for this proposal.
Below is an extract from 'Site Compatibility approval letter' signed by S.Murray and M. Ray
27/03/2017 which shows Council's concerns were ignored and the SCC was approved.

And on page 2 of 'Report to the Secretary'
“It is considered that the concerns raised by Council are matters which can be addressed
during the detailed design and development assessment stage and should not preclude
consideration of more intense development on the land.”

11 BGC Bat Survey- Glenn Hoye 2017 for A. Clements

Permissibility, natural hazards and ecological impacts are all reasons for refusal of
an SCC and should have been fully assessed by the DPE and not pushed to the DA stage
for Council to assess.To approve an SCC without fully investigating these important items
is not in the public interest.
Council's opinion was already clear.Councils objections are listed on pg 5 of 'Report to the
Secretary'. Council raised 9 points of objection, which should have been accepted by the
DPE and if done so the SCC would not have been approved as point 1 refers to
'permissibility'.
The Local Council represents the interests of the Community and their valid input should
not be ignored This is not in the public interest.
H) Submissions from residents were not taken into account.
Extensive submissions were received by the DPE assessment team regarding the many
concerns raised by residents. Page 3 of the Report to the Secretary lists some of them:
Overdevelopment of the site, traffic safety, bulk and scale, impact on endangered flora and
fauna,impact on wildlife corridors,adverse impacts on water quality, flooding concerns and
geo-tech issues.
Note: It is interesting that what is NOT mentioned in this list are the submissions made in
regard to permissibility and zoning issues specifically 4(5)(b) which was raised many
times with DPE staff both in writing and through personal communications.
This for some reason has been left off this official list of items presented as
objections (?)
Note: All residents concerns were disregarded. ALL the resident's valid input should not
be ignored This is not in the public interest.
2) Information was presented by the developer which we believe contained
inaccurate, misleading or misinterpreted information.
In the 'Report to the Secretary' examples can be seen where clearly incorrect statements
were made and accepted without thorough examination and this influenced the final
decision to approve the SCC.
This is not in the public interest.
Below are some examples of the 'facts' presented and accepted by the DPE which
influenced the Outcome.
Ref:'Report to the Secretary 2017' and 'Letter to General Manager of Pittwater
Council', M. Ferguson 29.03.2017
Inadequate diligence was carried out by the DPE staff who prepared the report to the
Secretary, including failure to fully assess and investigate the information presented by the
developer in regard to its accuracy. The DPE chose to make their determination on the
'word' of the developer without thoroughly investigating all relevant issues.
A) The SCC approval was given by the DPE on the claim that the Golf Club was in
'administration'
[ Report to the Secretary PG 8 pt 2 para.2 ] The DPE state:
“The SCC application has been made on the claim that the Bayview Golf Club is currently
in administration and the future of the club is uncertain unless additional funding can be
secured.” [ Appendix 13 ] xiii
This statement is untrue.

The Club was not, and is not in administration. 12[confirmed by ASIC check and can
also be confirmed in their annual report ].
The Golf Club used their 'so called' fragile financial situation as a reason why the
development should be approved to save the Club. This is irrelevant for an assessment
under the SEPP HSPD. The local residents do not believe that this reason is in the public
interest, it is only in the interest of the private member club and question the validity of this
statement about being in administration which was either given (falsely) to the DPE or the
DPE made an error and incorrect assumption in publicly over stating the financial situation
of the Club.
In any case, this incorrect fact should not have been used as a reason for the DPE to
approve the SCC.
The fact that the DPE thought that the Golf Club was in administration was not only an
incorrect fact, that should have been checked, but also it was an irrelevant fact as it is not
one of the criteria listed in the legislation. Yet it appears to have been a major point of
consideration in the decision process.
Was the information provided to them thoroughly checked for correctness and
completeness? No.
Not checking all important facts and misinterpreting information that effect the outcome of
a decision is not in the Public Interest.
A Decision based on incorrect, irrelevant or misinterpreted information is not in the
Public Interest
Public officials have an overarching obligation to act in the public interest.
i)The public interest can be distinguished from 'private interests' of a particular individual or
individuals. ii) the public interest can be distinguished from parochial interests i.e the
interests of a small or narrowly defined group of people with whom the decision -maker
shares an interest or concern. 13
We believe that the Secretary and the DPE placed too much emphasis on the financial
situation of the privately held Golf Club rather than the impact this development will have
on local residents, the wildlife and the wider community.The BGC have stated that
previously land was sold to raise funds to build a new club house but that project had been
mismanaged and resulted in a loss for the Club. These types of issues i.e. the financial
state of a private club should not have been an significant factor nor concern for the
decision maker.
B) The approval was given on the accepted fact that most of the vegetation will
be retained.
[Report to Secretary- PG 6 Pt 1.] “The land within the nominated 2HA development
footprint ...remnant forest vegetation sits within the site.”
“This vegetation has predominantly been identified to be retained under the future
development scenario”.
This statement is untrue. ALL the trees within the nominated site are to be removed.
Documentation was included in the SCC application which clearly shows which trees are
being removed. Refer [ Appendix 14 site survey submitted with SCC application 2016]. xiv
This clearly shows that all the trees are to be removed within the site (pink line). Refer also
Appendix 11 below image from the Environmental Assessment, August 2014. This shows
the aerial view which also has the footprint overlaid and it is easy to see how many trees
12 Confirmed by ASIC check and can be confirmed in BGC Annual Reports.
13 From NSW Ombusdman's fact sheet 'Good Conduct and administrative practice Guidelines'.

will need to be removed. The trees located on the border may also need to be removed to
enable construction and connect services. Some close to the site excavation may not
survive due to the extensive excavation.
By looking at these diagrams any reasonable person could have seen that this statement
was clearly incorrect i.e. this vegetation has not predominantly been identified to be
retained.
[Pg 7 para.1] In the same document the DPE says “The ecological assessment prepared
by Anne Clements & Associates Pty Ltd recognises that the loss of vegetation onsite,
due to accommodating the seniors housing development, any associated roadways and
bushfire hazard protection areas would have some impact on wildlife movements across
the site.
This statement shows that the removal of vegetation would impact wildlife.
In the current DA, a large number of trees, 140+ are to be removed and maybe more
depending on what happens during the building phase, as they have stated in the DA that
the final number is unknown, more may need to be removed along the road for access to
build services and further removal of under storey plants may be required to comply with
the 80m - 100m APZ.14
A decision based on incorrect or misinterpreted information is not in the public interest.
C) The approval was based on legal criteria being alternately applied to either the
whole golf course site or the 2 HA development site.
[ In Report to the Secretary- PG 3] (line above 'Background') :
DPE states: “Despite this nominated footprint this assessment refers to the site being the
whole golf course site.”
This statement is untrue.
The DPE even give examples in their document ( Report to Secretary) of where and how
they have applied the criteria of SEPP seniors only to the 2ha construction area instead
of to the whole golf course site.
This is an incorrect application of the legislation regarding what is the subject 'land' and
'site' for which approval is being sought.
The DPE clearly state that the application was for the whole golf course site yet have not
applied the Schedule 1 criteria to the whole of the Golf Course land.
Misinterpretation or wrong application of the Legislation is not in the Public Interest.
D) The approval was given on the claim that the proposed Seniors housing
development is consistent with RE2 zoning.
This statement is untrue.
[PG 8 pt 2. para.4] The DPE state: “The proposed seniors housing development and
wider site rehabilitation works are considered to be consistent with the objectives of the
RE2 Private Recreation zone, which seek to facilitate a range of recreational uses, whilst
14 Bushfire Assessment Report 3 September 2018 - 7.05 pg 15 Asset Protection Zones
There has to be an APZ of 100m to the north, northwest, south and south east

areas surrounding the site an APZ of 80m to west, and southwest and to the eastern
boundary of the proposed development.

protecting and enhancing the natural environment.”
Council clearly states: “Seniors Housing is inconsistent with the RE2 Private Recreation
zone objectives as seniors housing, commercial and retail uses are not permitted land
uses within the zone.”
Seniors housing is clearly not consistent with RE2 zoning as:
a) it is not permissible in RE2 and
b) the fact that the description of the zoning in the LEP uses the words 'protecting and
enhancing the natural environment' means this land is identified in an LEP as being
schedule 1 affected land and SEPP HSPD is not permissible.
Misinterpretation or wrong application of the Legislation is not in the Public Interest.
E) The approval was given on the accepted fact that there will be NO visual
impact.
In 'Approval Document' pg 2 and Letter to General Manager, M. Ferguson the DPE says:
“that the application is supported by a visual analysis that confirms it will not be prominent
in the URBAN landscape from key vistas in the area.”
This statement is untrue.
Note: This statement contradicts their own description of the 'site' on pg 8 'Report to the
Secretary' pt 2. ref to 25(5)9b)(ii) which says:
“ The site is zoned RE2 Recreation”
The development is not located in an urban landscape it is located in the middle of a golf
course, 'open space', RE2 land surrounded to the north by bushland and only on one side
adjoining low rise residential.
Plans and elevations of this vast complex over 5 acres clearly indicate that it will stand out
as it is located on a hill. In the SCC application elevations were included which clearly
show the height. The DPE had 3-D montages which show the layout and bulk of the large
complex.
[ Appendix 15 - perspective images, 13- site overview, and 14- elevations ]
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Any reasonable person would have been able to see that the height and bulk of such a
large group of structures, in the middle of an open space, would be prominent in the
landscape when it is predominantly 4 storeys. The DPE only did a desk review.
The DPE accepted the 'word' of the applicant that there would be 'no visual impact'
and supplied misleading visuals which showed contrived camera angles to show that the
3-4 storey apartments on a hill appeared as a red line only a couple of meters above the
ground line.If a proper site visit had been carried out by the DPE it would have been clear
that the visuals presented were flawed [ Appendix 16 – visuals indicating height ] xvi
The DPE's failure to fully assess the likelihood there would be NO visual impact and
question the visuals presented by the applicant is not in the public interest.
Note: Attempts are still being made to minimise the visual impact for the current DA.
Apparently this vast 5 acre complex is going to be 'Invisible’15 according to Dr Lamb and
Eugene Marchese. Refer Appendix 16 – Visuals supplied with SCC 16
15 Visual Impact Assessment Report – Dr Richard Lamb Page 14 – para.4.3.1 ‘view place sensitivity’.
16 Eugene Marchese speech at North Sydney Planning Panel Meeting.

The 2017 SEE New Visual Impact Study also shows the buildings will be clearly seen from
adjoining residences. This image is also on the Golf Club's own
website:http://www.bayviewgolfclub.com/images/
If the determination their would be 'no visual impact' was accepted based on the 'visuals'
presented by the developer and were only assessed in a 'desk top' review then this
is not in the public interest.
A Decision based on incorrect or misinterpreted information is not in the Public Interest.
F) The approval was given on the claim that the site is located in an urban area.
[PG 6 para 1 ] The DPE state: “The site is located within an existing urban area.”
And on [PG 3 para 1 ], “The site adjoins land to the north and south that is primarily
zoned for urban purposes, being R2 Low Density Residential zoned land.”
This statement is untrue.
IF The Site is defined as (the applicant's self- nominated development footprint),
2HA portion ,which is not the legally described land or the subject site for the SCC
application, it is surrounded by RE2 land which on its own is not to be considered URBAN
LAND, therefore SEPP SHPD is not permissible.
Refer legislation point 4, 5)(b) of SEPP SHPD where registered club land on its own is
NOT to be considered URBAN land.
The DPE and the applicant keep variously referring to 'the site' and 'the land' as being
sometimes the whole Golf Course site and sometimes applying criteria from the legislation
to only the 2 HA construction area.
Neither the whole Golf Course land OR the 2HA portion fully comply with ALL the criteria.
The definition used to descriobe the land and apply to the legislation criteria, should be
applied consistently
Misinterpretation or wrong application of the Legislation is not in the Public Interest.
G) The approval was given on the accepted fact that there are no hazards on the
land.
[PG 3 para. 1] The DPE state “ The land to which the SCC applies is not covered by any
of the exclusions listed in Schedule 1.”
This statement is untrue.
The land 'apparently' the subject of the assessment i.e. the whole golf course site does
have hazards – flooding, geo-tech hazards and all the land, including the 2HA portion is
also identified as Biodiversity Land Clause 7.6 PLEP which clearly states that this land
needs to be protected and conserved for the environment.
Even the RE2 zoning objectives makes clear reference to protecting the environment ( a
like description of conservation).“The objectives of RE2 zoning are to enable land to be
used for private open space or recreational purposes and to protect and enhance the
natural environment for recreational purposes.” PLEP
This means under Schedule 1, it is defined as 'environmentally sensitive' land and SEPP
seniors is not permissible.
For the current DA the application form says it is seeking consent for 1825 Pittwater road.
This land is also a large wetland area and prone to extensive flooding.
Misinterpretation or wrong application of the Legislation is not in the Public Interest.

H) Approval was given based on incorrect information that 'other seniors
villages' also breach the LEP height restrictions.
This statement is untrue.
Aveo Bayview Village heights are compliant with the LEP. Searches for the elevations and
plans for this Seniors village show the heights comply. Pictures shown by the applicant try
to give the impression that there are consistently 3-4 storeys. This is incorrect as some of
the pictures show 2 storey dwellings set on a hill behind other lower 2 storey dwellings.
Any 3 levels are still compliant as they have flat roofs and are built into the slope.
Aveo Minkara Retirement Resort is built on a very steep sloping site and a number of the
buildings have taken advantage of the steep slope allowance of 10m from ground level
and are therefore compliant. In addition IF there are any breaches they are under old
legislation. Note: Council provided this information regarding the height compliance of
other Seniors villages to the DPE in regard to the SCC but it was ignored.
The DPE approved the SCC noting in the 'Letter to Council GM Mr Ferguson' that:
“That 3-4 storeys has been supported by visual analysis that confirms the proposal is
consistent with other Seniors housing development in the local area”
The visual analysis referred to here are pictures provided by the applicant which are
misleading as some of the pictures they show are actually compliant with the LEP which
their development is not. One of the pictures of Bayview Village purports to show 4 storeys
but is in reality 2 sets of 2 storeys, one behind the other on a hill.
This has also been confirmed by council.
It is not in the public interest that incorrect information is used for a decision and relevant,
correct information presented by Council is ignored.
The Local Council represents the interests of the Community and their valid input should
not be ignored. This is not in the public interest
Conclusion:
The public interest has not been met as the decision (output) made by the Director
General and the processes undertaken by the Director General to approve a Site
Compatibility Certificate, resulting in a flawed outcome, was based largely on 'incorrect
claims', incorrect and misinterpreted information, irrelevant considerations, a lack of
information supplied by the applicant and insufficient visuals amongst other things.
There were also many other points that were not reviewed in sufficient detail by the DPE.
The SCC is important as it is a required pre-requisite to lodging a DA for SEPP SHPD
The suitability of the site in regard to the criteria listed in the legislation and the applicability
of the SEPP Seniors legislation generally to the 'site' was not correctly assessed as it was
applied inconsistently either to the 'whole golf course' or the 2 HA Seniors Housing site.
This appears to be an internal arrangement between the DPE and the developer to avoid
refusal due to the SEPP HSPD legislation not being met if an SCC was applied for the 2
HA on its own.
Note: The SCC application documents clearly state that it was the intention to subdivide
this 2 HA of land and the they were only requesting an SCC for that 2 HA.
The DPE staff ignored this and made inconsistent assessments against a large site which
was not in the public interest and only benefited the applicant.
The DPE have recently reviewed the SCC process and have not handed the SCC
application process back to Councils but instead decided to hand this process to unelected Planning Panels.

If the past SCC process is being questioned by the DPE themselves, then this raises even
more concerns as to whether this application was approved in the public interest as
Council's and the community's valid objections were completely ignored by the DPE.
We know that if the Sydney North Planning Panel had been the authority to approve THIS
SCC, then it would have been refused, as this Panel refused the very same DA application
as this SCC on numerous grounds in August 2018. If this SCC had been assessed by
Council it would never have been approved.Council represents the Community and is best
placed to determine site compatibility against existing and future planned character of the
local area.
The DPE should have refused the SCC on all of those exact same grounds.
The DPE gave insufficient weight to ecological, biodiversity and schedule 1 issues and too
much weight to their belief that the Club was in administration.
They placed too much weight on the applicants information and not enough weight to the
Council's legitimate comments and concerns
The fact the DPE gave significant weight to the applicants claims and misinterpreted
information is not in the public interest.
This SCC approval process was flawed, therefore the Site Compatibility Certificate
upon which this DA relies is flawed.
The DPE erred in approving an SCC application which was submitted for Infill Selfcare Seniors Housing as defined under cl13(2) when this RE2 land is not primarily urban
land is is needs to be for this type of Seniors Housing. This is a significant error as this
makes this SCC unlawful and the DA unlawful as well as it relies on an invalid SCC.
The DA looks at the same criteria against the same SEPP legislation, so it is in the
public interest that these issues in the SCC process, and incorrect assumptions and
incorrect information on which the SCC decision was actually based are properly
addressed in detail for this DA decision.
This DA application has been made on the basis of a flawed and inadequate SCC
decision and therefore should be rejected on the grounds that the public interest
has not and will not be served if it is granted approval.
DPE staff failed to act in the public interest.
Public officials have an overarching obligation to act in the public interest in regard to:
I) the substance of the decisions made by the decision makers,
ii) the matters considered by the decision-maker
iiI) the processes, procedures and practices followed by the decision maker17
Because of the inadequate review of all the relevant issues, the Department of planning
staff have not acted in the public interest.
Correspondence has been sent to the Planning Minister requesting a explanation of the
decision making process by the DPE staff concerned has not been forthcoming.
A response given by Mr Stephen Murray was perfunctory and he seemed unable to
explain in detail why this approval was given.
He was specifically asked why the application which included flood mitigation works had
been approved when Flood mitigation works are not allowed in the LEP. He did not answer
the question nor gave a detailed explanation of the decision making process.

17AIAL FORUM No. 72 Ombudsman NSW pg.7

The Minister of Planning has not demonstrated proper accountability which is NOT
in the public interest.
“ Officials should ensure that their decisions are made on reasonable grounds, that they
give adequate consideration to identifying and specifying the public interest at stake, that
they are clear on why particular interests are given precedence, and that they create
adequate records of this process”.18
The current DA should be refused as an SCC approved in error is not in the public interest
In addition:
This DA is non-compliant with key objectives and strategies of the Draft Greater Sydney
Region Plan 2017 (Greater Sydney Commission). This is not in the public interest.
The subject proposal is inconsistent with Planning Priorities N16/17and 19 in the Revised
Draft North District Plan (GSC) IV. This is not in the public interest.
The proposal does not comply with the Minister of Planning's initiative for a 'greener
Sydney' refer; draft Greener Places Policy (NSW Gov. 2017).
This is not in the public interest.
The Premier of NSW recognises the public interest in local character and open
spaces.
In an interview on channel 9 television, 23 Jan 2018, the interviewer, Chris O'Keefe stated:
“ In a city dominated by endless development the Premier voiced high ideals for the
future”.
The Hon. Premier Gladys Berejiklian then stated:
“ Communities want to keep their local character, they still want their open spaces.”
Mr O'Keefe then says “Words which will hopefully not haunt the Premier in the years
ahead.”
These comments by the Premier about local character and open spaces are extremely
applicable to this DA and confirm that the aims and decisions of her NSW Government
should support the local character and should retain open spaces.
There have been 62,000 signatures to a petition against this development in a High
Priority Wildlife corridor and over 1,000 objections to Council
This is in the public interest and why this DA should be rejected.
This decision to approve an SCC has had a significant impact on the local residents
and community.
The application does not fit the criteria for SEPP HSPD and may be unlawful.
Tt will have a significant environmental impact and will permanently change the
current open space and low rise local character of the area by removing an historic
area of open space.
The Recommendation to approve this SCC was signed on 22 March 2017 by Marcus Ray
[Deputy Secretary] and Stephen Murray [Executive Director Regions].
Contact Officer noted as Martin Cooper [Acting Director].
The 'Report to the Secretary' was endorsed by Martin Cooper and Stephen Murray.
It appears that these 3 DPE staff members, at the Executive Level of the Department
of Planning read this Report and none of them noticed the inconsistencies in the
statements made on pages 1 and 3 of their own report. [see below]

18 From NSW Ombusdman's fact sheet 'Good Conduct and administrative practice Guidelines'.

From Report to the Secretary - PAGE 1 above...Page 3 below

These 2 statements are completely inconsistent. This SCC should never been
approved.
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APPENDIX 1: Reasons given by the Planning Minister why the 2nd SCC was
approved: Min. Robert's gave the following reasons for the approval of the 2 nd
SCC:

“In 2015 the DPE determined not to issue a certificate for the site, due to concerns of bulk
and scale, flooding and wildlife corridors. In response, the applicant revised the concept
design and updated the application to address these concerns, reducing building height
and bulk, adding landscaping, and producing a flood report and ecological assessment
with a net increase in vegetation. After considering the revised application the Department
issued the certificate in March 2017.”
i) Reduced height and bulk:
Height: Overall there was no significant reduction in height.
Both SCC applications refer to the buildings being 'predominantly 4 storeys'.
Ref. 1st Report to the Secretary (File 14/14939) pg. 1 PROPOSAL “7 buildings
of Predominantly 4 storeys”.
Ref. 2nd Report to the Secretary pg. 1 PROPOSAL “7 buildings 3 - 4 storeys high”
When examining the elevations between the first and second applications Block C and D
on the hill are virtually unchanged in height and the overall appearance of all blocks is still
predominantly 4 storeys.
Conclusion: The height being predominantly 4 storeys did not change so was not a
significant enough change to warrant approval.
BULK: 1st application - 7 buildings on a 2 HA (5 acre) footprint
2nd application – 7 buildings on a 2 HA (5 acre) footprint
Conclusion: the BULK being , 7 buildings on a 2 HA (5 acre) footprint did not change so
was not a significant enough change to warrant approval.
Reason for Approval ii) “adding landscaping”
Adding some extra landscaping is a minor point and should not have been considered a
significant enough change from the first application to warrant approval the second time.
Note: The DOP appears to ignore the fact that ALL of the Golf Course land is a designated
Wildlife Corridor.
Conclusion: This planting is not guaranteed and adds no value to the site compatibility
assessment as most of the offset planting is occurring on the other side of the road on the
larger Golf Course area, so was not a significant enough change to warrant approval.
Reason for Approval iii) “Producing a flood report”
The presentation of a report does not remove the existing hazard on 1825 Pittwater Road
Also flood mitigation works are not permissible on that land, according to the PLEP, which
the DPE should have checked.
Reason for Approval iv) “Ecological assessment with a net increase in vegetation.”
Ecological Assessment is a requirement under the legislation and an important
consideration as to whether the SCC should be granted under Clause 25 (5) and (6) of the
SEPP legislation.
The second report acknowledged Vulnerable species may exist on the site which is a

recognised Wildlife Corridor. So, with the added knowledge of the potential impact on a
number of vulnerable species, there was even more reason under this point for the DPE to
refuse the SCC application.
ii

APPENDIX 2 – Application Form for SCC states you need to:
identify the land you propose to develop and for which you seek an SCC.The applicant
requests 'part' lots that make up a 2HA building site.
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APPENDIX 3 – 'SITE' is referenced in Schedule 2 of the Site Compatibility Certificate
as being that described on the 'Cardno' map (Fig 4)
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APPENDIX 4 - diagram of 'part' lots described in SCC application form
( From Council submission for SCC - 3rd May 2016 pg 3 )
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APPENDIX 5 : SCC APPLICATION DOCUMENT – 'THE SITE' 2.2 and 2.3

Note: The applicant states: “ The Site is surrounded by Golf Course land”

The site is identified by a red line which is the 2 HA site within RE2 land.
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APPENDIX 6: DA APPLICATION FORM – says 1825 Pittwater Road. NO Legal
Property description is supplied.
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APPENDIX 7 – 2.2 Site Description of ORIGINAL SEE referred to on application form
for DA (see above). At the address 52 Cabbage Tree Road 2 Lots are mentioned BUT
the 2HA site is only on DP66290 – LOT 1 DP19161 IS not part of the Seniors
Housing.
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APPENDIX 8 - The Report to the Secretary (page1) clearly states that the applicant is
not seeking development of the entire Bayview Golf Club.
It also lists the lots incorrectly as the 'part' has been removed and these FULL lots
together form a much larger size area that was the applicant had asked for. And NO lots
on 1825 Pittwater road was included.
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APPENDIX 9 - EVIDENCE THAT THE DPE BASED THEIR ASSESSMENT ON THE
WHOLE GOLF COURSE AREA – WHICH WAS NOT WHAT THE APPLICANT HAD
REQUESTED.
1) Below extract from 'Report to the Secretary' (page 3) which says:

2) EMAIL from Mr Luke Blandford of the Assessment Team [ 14th March 2017 ]
confirms this:

"In regard to the considerations that ‘the land adjoins residential zoned land’ this at this
stage has been reviewed in the context that the golf course site – as an entire parcel
made up of various land titles – adjoins residential zoned.
This was how the application was submitted, referencing all of the allotments within
the site."
He was probably referring to fig.3 ( below) in the report under 'Permissibility Statement'
which shows the zoning that surrounds the whole Golf Course BUT his statement that
“This was how the application was submitted, referencing all of the allotments
within the site” is incorrect - all the allotments which make up the whole BGC were
not part of the application ( see application form )
The fact that the DPE based their assessment on the zoning of the adjoining land of the
entire Golf Course instead of the 2 HA Seniors Housing site means that the approval was
made in error.
3) Phone call with Lauren Templeman 6th April 2017 who confirmed that the assessment
was made on the whole golf course but the criteria under 25 (5) (b) and schedule 1 were
only applied to the 2HA site. Which is an error.
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Appendix 10 Seniors Husing is
completely surrounded by RE2
land.
Note: A Torrens title subdivision is
to be created as a seperate 2 HA
allotment surrounded by primarily
non-urban land which does not fit
Clause 4(5)(b)
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APPENDIX 11 – Confirmation from NBC that Flood mitigation works are not allowed on
1825 Pittwater road or 52 Cabbage tree road.

APPENDIX 12 – In-fill self-care seniors housing tick box and question 1.1
xii
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APPENDIX 13 – From Report to the Secretary the SCC application has been made on
the claim that the BGC in CURRENTLY in administration. This is untrue
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APPENDIX 14 . SITE SURVEY SUBMITTED WITH SCC APPLICATION 2016 –
Clearly shows that ALL the trees are to be removed within the site (pink line) as this is
the construction area

Site overlay showing trees

From SCC application documents 2014 – shows the footprint and trees to be removed.
The current footprint is still the same except for a marginal site reduction section along
cabbage tree road.
Most of the under storey plants adjoining the site will need to be removed as well f APZ
APZ of 100m to the north, northwest, south and south east areas surrounding the site an
APZ of 80m to west, and southwest and to the eastern boundary of the proposed
development. Further trees may have to be removed along Cabbage Tree Road for the
supply of services and line of sight.
APPENDIX 15 - ELEVATIONS 2nd SCC
xv

Any reasonable person viewing these would conclude that the buildings will be very
visible in the landscape.

SITE OVERVIEW a new version of this 3-D impression was not supplied with the DA
PERSPECTIVE IMAGES - FROM DOCUMENTS ALREADY SUBMITTED WITH FIRST
SCC 2014 Clearly show the bulk and height and footprint which varied slightly in the 2 nd
application.No revised 3-D images were submitted with the 2nd SCC.
The page with the 3-D images for the current DA were not accessible online.
Any reasonable person viewing these would conclude that the buildings will be very
visible in the landscape and be of excessive height and bulk when compared to the
surrounding area. And should have known that the supplied visuals with height shown as a
red line were flawed when compared to the image above.
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APPENDIX 16 - FLAWED VISUALS WERE PRESENTED FOR THE SCC
The height of the buildings are shown as a red line a few metres above the ground due
to the contrived camera angle.

Image from most recent visual analysis – View from Annam Road neighbours .The
buildings clearly will not be invisible Note: The trees in front of the buildings are
computer generated and are not existing and the photograph is being taken from private
property so they are trespassing.

