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1.0

Introduction

This clause 4.6 variation request has been prepared by Ethos Urban on behalf of IPM Holdings Pty Ltd. It is
submitted to Northern Beaches Council (the Council) in support of a development application (DA) for shop-top
housing at 9 - 15 Lawrence Street, Freshwater.
Clause 4.6 of the Warringah Local Environmental Plan 2011 enables the Northern Beaches Council to grant
consent for development even though the development contravenes a development standard. The clause aims to
provide an appropriate degree of flexibility in applying certain development standards to achieve better outcomes for
and from development.
This clause 4.6 variation request:


Relates to the development standard for maximum height of buildings under clause 4.3 of the Warringah Local
Environmental Plan 2011;



Should be read in conjunction with the Statement of Environmental Effects (SEE) prepared by Ethos Urban
dated 18 December 2017 in relation to a proposed shop-top housing development at 9 - 15 Lawrence Street,
Freshwater.

This clause 4.6 variation request demonstrates that compliance with the Height of Buildings development standard
is unreasonable and unnecessary in the circumstances of the case and that there are sufficient environmental
planning grounds to justify contravention of the standard.
This clause 4.6 variation request demonstrates that:


Compliance with the Height of Building development standard is unreasonable and unnecessary in the
circumstances of the case, given the objectives of the standard are achieved notwithstanding non-compliance
with the standard;



There are sufficient environmental planning grounds to justify contravention of the standard, as it is:
−

Consistent with the first objective of Clause 4.6 of the Warringah Local Environmental Plan 2011, the
degree of flexibility required by the consent authority to support the minor increase building height in this
instance is considered both appropriate, and particular to the circumstances of the development; and

−

Consistent with the site context and strategic vision for the town centre precinct.



The variation is in the public interest because it is consistent with the objectives of both the zone and the
development standard; and



The Secretary’s concurrence can be obtained as contravention of the development standard does not raise any
matter of significance for State and regional planning.

Therefore, the DA may be approved with the variation as proposed in accordance with the flexibility allowed under
clause 4.6 of the Warringah Local Environmental Plan 2011.
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2.0

Development Standard to be Varied

Clause 4.6 of the Warringah Local Environmental Plan 2011 (WLEP 2011) enables the Northern Beaches Council
to grant consent for development even though the development contravenes a development standard. The clause
aims to provide an appropriate degree of flexibility in applying certain development standards to achieve better
outcomes for and from development.

2.1

Development Standard to be Varied

The development standard that is sought to be varied as part of this application is Clause 4.3 of the WLEP 2011,
which sets the maximum height of buildings applicable to the site. Clause 4.3 of the WLEP 2011 is reproduced
below in its entirety, and an extract of the relevant Height of Buildings Map (sheet HOB_010), to which this clause
applies, is reproduced at Figure 1.
4.3 Height of buildings
(1) The objectives of this clause are as follows:
(a) to ensure that buildings are compatible with the height and scale of surrounding and
nearby development,
(b) to minimise visual impact, disruption of views, loss of privacy and loss of solar access,
(c) to minimise any adverse impact of development on the scenic quality of Warringah’s
coastal and bush environments,
(d) to manage the visual impact of development when viewed from public places such as
parks and reserves, roads and community facilities.
(2) The height of a building on any land is not to exceed the maximum height shown for the
land on the Height of Buildings Map.
(2A) If the Height of Buildings Map specifies, in relation to any land shown on that map, a
Reduced Level for any building on that land, any such building is not to exceed the specified
Reduced Level.

Figure 1 – Extract of the Maximum Building Height Map (Sheet HOB_010)
Source: Warringah Local Environmental Plan 2011

2.2

Variation Sought

As detailed in the Architectural Drawings prepared by Nettletontribe, as well as the SEE prepared by Ethos Urban, a
variation to the Height of Building development standard is requested. As shown on the Survey Plan included at
Appendix B of the SEE, the site slopes from the south western corner of the site (adjoining Lawrence Street and 21
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Lawrence Street) down to the north eastern corner (adjoining 16 Soldiers Avenue, 16 Marmora Street, and 18
Marmora Street). This topographic variation means that some elements of the proposal project are marginally above
the 11m height plane. Specifically, these elements are;


Skylights on Buildings A and B;



Lift shaft overruns on Buildings A, B, and C;



Plant equipment on Buildings A, B, and C;



North eastern and south eastern corners, and eastern edge of Building A;



North western and north eastern corners, northern edge, and part of eastern edge of Building B; and



North eastern and south eastern corners, and eastern edge of Building C.

These elements are shown in the height plane overlay visualisation below at Figure 2, and in the section and
elevation at Figure 4 and Figure 5, respectively.

Figure 2 – Proposed development overlaid with the 11m height plane (in yellow), as measured from natural
ground level
Source: Nettletontribe

For clarity and ease of explanation in this report, the three sections of two-storey residential, which sit atop the
ground floor podium, will herein be referred to as ‘Building A’ for the southernmost section, ‘Building B’ for the
central section, and ‘Building C’ for the northernmost section, as shown in Figure 3 below.
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Figure 3 – The three two-storey residential components of the proposal will herein be referred to as Buildings A,
B, and C, as shown
Source: Nettletontribe and Ethos Urban

Figure 4 – Proposal Section, showing the 11m height plane (red dashed line)
Source: Nettletontribe

Figure 5 – Proposal Western Elevation, showing the 11m height plane (red dashed line) and the existing
structures on site (orange dashed lines)
Source: Nettletontribe

2.2.1

Variation Extent

As noted and shown above, there are a number of different sections which protrude above the height plane. These,
and the extent to which they exceed the control are detailed in Table 1 below.
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Table 1 – Building elements for which variations are sought, and their extent
Element

Maximum Height Above
Ground Level (m)

Variation Sought (m)

Variation Sought (% of 11m
control)

Skylight on Building A

11.7m

0.7m

6.4%

Skylights on Building B

12.3m

1.3m

11.8%

Lift Shaft Building A

12.3m

1.3m

11.8%

Lift Shaft Building B

12.1m

1.1m

10%

Lift Shaft Building C

12.4m

1.4m

12.7%

Plant Building A

13.3m

2.3m

20.9%

Plant Building B

13.0m

2.0m

18.2%

Plant Building C

13.4m

2.4m

21.8%

Building A
• North Eastern Corner

12.3m

1.3m

11.8%

• South Eastern Corner

11.8m

0.8m

7.3%

Building B
• North Eastern Corner

12.7m

1.7m

15.5%

• North Western Corner

11.5m

0.5m

4.5%

Building C
• North Eastern Corner

12.3m

1.3m

11.8%

• South Eastern Corner

11.9m

0.9m

8.2%

As shown in Figure 2, 4 and 5, and detailed in Table 1 above:


Where exceedances do occur, they are primarily isolated to building corners and rooftop elements;



Skylight, lift overrun, and plant equipment elements which protrude above the height plane are primarily located
within the centre of their respective roof areas;



The most significant departures for building edges are on the north eastern corners of each building, due to the
sites cross fall from the south west to the north east; and



Variations are relatively minor, being at most a 1.7m variation for building form, and 2.4m at most for rooftop
plant equipment.
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3.0

Justification for Contravention of the Development Standard

Clause 4.6(3) of the WLEP 2011 provides that:
4.6

Exceptions to development standards
(3)

Development consent must not be granted for development that contravenes a development standard
unless the consent authority has considered a written request from the applicant that seeks to justify the
contravention of the development standard by demonstrating:
(a)
(b)

that compliance with the development standard is unreasonable or unnecessary in the
circumstances of the case, and
that there are sufficient environmental planning grounds to justify contravening the development
standard.

Further, clause 4.6(4)(a) of the WLEP 2011 provides that:
(4)

Development consent must not be granted for development that contravenes a development standard
unless:
(a)

the consent authority is satisfied that:
(i)
(ii)

(b)

the applicant’s written request has adequately addressed the matters required to be
demonstrated by subclause (3), and
the proposed development will be in the public interest because it is consistent with the
objectives of the particular standard and the objectives for development within the zone in
which the development is proposed to be carried out, and

the concurrence of the Secretary has been obtained.

Assistance on the approach to justifying a contravention to a development standard is also to be taken from the
applicable decisions of the NSW Land and Environment Court and the NSW Court of Appeal in:
1. Wehbe v Pittwater Council [2007] NSW LEC 827; and
2. Four2Five Pty Ltd v Ashfield Council [2015] NSWLEC 1009.
The relevant matters contained in clause 4.6 of the WLEP 2011, with respect to the Height of Buildings
development standard, are each addressed below, including with regard to these decisions.

3.1

Clause 4.6(3)(a): Compliance with the development standard is unreasonable or unnecessary
in the circumstances of the case

In Wehbe, Preston CJ of the Land and Environment Court provided relevant assistance by identifying five traditional
ways in which a variation to a development standard had been shown as unreasonable or unnecessary. However, it
was not suggested that the types of ways were a closed class.
While Wehbe related to objections made pursuant to State Environmental Planning Policy No. 1 – Development
Standards (SEPP 1), the analysis can be of assistance to variations made under clause 4.6 where subclause
4.6(3)(a) uses the same language as clause 6 of SEPP 1 (see Four2Five at [61] and [62]).
As the language used in subclause 4.6(3)(a) of the WLEP 2011 is the same as the language used in clause 6 of
SEPP 1, the principles contained in Wehbe are of assistance to this clause 4.6 variation request.
The five methods outlined in Wehbe include:
1. The objectives of the standard are achieved notwithstanding non-compliance with the standard (First Method).
2. The underlying objective or purpose of the standard is not relevant to the development and therefore
compliance is unnecessary (Second Method).
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3. The underlying object or purpose would be defeated or thwarted if compliance was required and therefore
compliance is unreasonable (Third Method).
4. The development standard has been virtually abandoned or destroyed by the Council's own actions in granting
consents departing from the standard and hence compliance with the standard is unnecessary and
unreasonable (Fourth Method).
5. The zoning of the particular land is unreasonable or inappropriate so that a development standard appropriate
for that zoning is also unreasonable and unnecessary as it applies to the land and compliance with the standard
would be unreasonable or unnecessary. That is, the particular parcel of land should not have been included in
the particular zone (Fifth Method).
This Clause 4.6 variation request seeks to demonstrate that compliance with the development standard is
unreasonable or unnecessary in the circumstances of the proposed development because the objectives of the
standard are achieved notwithstanding non-compliance with the standard. Accordingly, this clause 4.6 relies on the
First Method outlined in Wehbe.
In the recent judgement in Micaul Holdings v Randwick City Council the Chief Judge upheld the Commissioner’s
approval of large variations to height and FSR controls on appeal. He noted that under Clause 4.6, the consent
authority (in that case the Commissioner) did not have to be directly satisfied that compliance with the development
standard was unreasonable or unnecessary but that the applicant’s written request adequately addresses the
matters in clause 4.6(3)(a).
[Emphasis added]
Sections 3.1.1 and 3.1.2 below addresses the matters in Clause 4.6(3)(a), particularly showcasing how the
objectives of the Height of Building control are achieved notwithstanding the non-compliance to the numerical
control.

3.1.1

The Objectives of the standard are achieved notwithstanding non-compliance with the
standard (First Method)

The objectives of the Height of Buildings development standard contained in clause 4.3 of the WLEP 2011 are:
a) to ensure that buildings are compatible with the height and scale of surrounding and nearby development,
b) to minimise visual impact, disruption of views, loss of privacy and loss of solar access,
c) to minimise any adverse impact of development on the scenic quality of Warringah’s coastal and bush
environments,
d) to manage the visual impact of development when viewed from public places such as parks and reserves,
roads and community facilities.
An explanation of how these objectives are met notwithstanding the non-compliance with the numerical control is
provided below.
Objective (a): To ensure that buildings are compatible with the height and scale of surrounding and nearby
development
The proposal seeks a minor variation to the maximum height development standard to accommodate lift overruns,
skylight elements, plant equipment, and the corners and edges of some sections of the proposed building, where
they penetrate the LEP height limit due to the slope of the site. The height of the development is appropriate to the
site and its context in relation to surrounding development, as the predominant massing of the proposal is within the
maximum building height, with only minor variations to accommodate the aforementioned elements.
The proposal is consistent with the 3 storey height limit set in Section G5 Freshwater Village of the Warringah
Development Control Plan 2011 (WDCP 2011) and, accordingly, is consistent with the height and scale established
for the Freshwater town centre through previous development consents (including the recent residential
development to the immediate east of the site). It is noted that the additional height sought will not accommodate
additional floor space or increase the dwelling yield.
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Objective (b): To minimise visual impact, disruption of views, loss of privacy and loss of solar access
As detailed in the SEE, the proposal (including the areas of building height standard exceedances), has been
carefully designed to ensure minimal impacts on privacy, solar access, views, and visual impacts. These are
discussed in greater detail below.


Privacy
−



Solar Access
−



As discussed in the SEE, the proposal will have an acceptable level of overshadowing impacts on
surrounding properties, with all nearby buildings maintaining in excess of three hours of sunlight at Winter
Solstice (21 June). For the areas of exceedance, as can be seen on the overshadowing diagrams included
in the Architectural Plans at Appendix A (some of which are extracted at Figure 6 below), the shadowing
caused by the skylights, lift overruns, and plant equipment will not affect any surrounding properties. The
building edge exceedances are minor and will have minimal impact on the overshadowing caused by the
proposal. Given this, the objective is achieved in this regard.

View Disruption
−



The proposed building has been designed to ensure privacy for both its future residents, and those of
surrounding buildings. This is achieved through apartment orientation, design, window placement, setbacks
and building separation, landscaping, and operable privacy screening devices. The proposed variations are
minor, relating primarily to skylights, lift overruns, plant equipment, and the top edges of buildings –
elements that will have no effect on privacy. The increase to building height will therefore have no impacts
on privacy.

As discussed in the SEE, the proposed development, including the height exceedances, will not interrupt
any significant public or private views. The key local view would be to Freshwater Beach to the south east of
the site, however the uses to the north of the site are either low-rise or uninhabitable, and include a public
car park, low-rise commercial buildings, an electricity substation and a telephone exchange. These
locations do not currently benefit from views and the proposal, including the height exceedances, will not
adversely impact on views. Further, the site is not located within any identified public view corridors.
Accordingly, compliance with the objective is achieved.

Visual Impact
−

As discussed above, the proposal is consistent with the scale set for the Freshwater town centre in section
G5 of the WDCP, and accordingly does not have a visual impact beyond that contemplated by the WDCP.
As discussed further below, the sections where exceedances are located are largely internal and to the
eastern side of the site, and therefore will have negligible impact on the scale of the building, when viewed
from areas of the public domain. As such, the proposed height variation will not cause any additional visual
impacts.

In light of the above, the proposed development is considered to achieve the objective as the building has been
specifically designed to minimise visual impact, disruption of views, loss of privacy and loss of solar access.
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Figure 6 – Shadow Diagrams for the proposal at 9am, 12pm, and 3pm on 21 June (Winter Solstice)
Source: Nettletontribe

Objective (c): To minimise any adverse impact of development on the scenic quality of Warringah’s coastal
and bush environments
As discussed, the proposal is of appropriate scale, and the exceedances to the LEP height limit are minor.
Accordingly, it is of negligible impact. Further, the site is located within the highly urbanised Freshwater town centre,
and at significant distance from areas of natural coastal and bush environments. The combination of these elements
means that the proposal, including the variation, will not have any adverse impact on the scenic quality of
Warringah’s coastal and bush environments. Therefore, compliance with the objective is achieved by the proposal,
including the exceedances.
Objective (d): To manage the visual impact of development when viewed from public places such as parks
and reserves, roads and community facilities
As shown in the height plane overlay visualisation at Figure 2, the majority of the exceedances are located towards
the eastern side of the development – away from the nearby public spaces, which include Lawrence Street and the
Oliver Street Council Car Park. Further, as discussed above, the variations are minor, and would have a negligible
visual impact. As identified in the SEE, and discussed above, there are no significant views from the public areas
which the proposal (including the sections above the 11m height standard) would interrupt or otherwise affect,
hence compliance with the objective is achieved.

3.1.2

Additional Grounds Supporting the Variations

Additional planning grounds which support the contravention of the Height of Buildings development standard in this
instance include that:


The proposal is consistent with the scale of development envisioned for the site in section G5 Freshwater
Village of the WDCP, with the exceedances primarily caused by the irregular slope of the site;
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The portions of the proposal where exceedances to the height plane occur are primarily positioned inward
facing to the site, and away from the public domain. This ensures that any impacts generated as a result of the
exceedance are effectively mitigated and managed within the site; and



The proposal remains consistent with the objectives of the Height of Buildings development standard as
detailed in Section 3.1.1 above, and remains consistent with the objectives of the B2 Local Centre zoning, as
discussed in Section 3.3.2 below.

3.1.3

Conclusion on clause 4.6(3)(a)

In light of the above, it is considered that there are no environmental planning grounds that warrant maintaining
and/or enforcing the Height of Buildings development standard in this instance. Rather, there are clear and
justifiable environmental planning merits that validate the flexible application of the height control by Clause 4.6 of
WLEP 2011.

3.2

Clause 4.6(3)(b): Environmental planning grounds to justify contravening the development
standard

There are sufficient environmental planning grounds to justify a flexible approach to the application of the Height of
Building development standard as it applies to the site.
In Four2Five, the Court found that the environmental planning grounds advanced by the applicant in a Clause 4.6
variation request must be particular to the circumstances of the proposed development on that site. With regards to
this application, there are particular elements that contribute to the proposed development’s variation to the Building
Height standard, and these are detailed below.

3.2.1

Ground 1: Topography

As discussed above, and detailed in the Survey Plan at Appendix B, the site has an uneven topography that
generally slopes from its south western corner down to its north eastern corner. This results in an irregular height
plane across the site which in turn results in the proposed development partially breaching the height plane as they
fall across the site and result in a technical non-compliance with the Height of Buildings development standard.
This can be seen in Figure 2, where the irregularity of the site topography means that select corners of the proposal
exceed the height plane, though these exceedances are relatively minor – the greatest being the north eastern
corner of Building B which exceeds by 1.7m (or 15.5%) over the 11m limit.
It is noted that the development as proposed does not obtain any additional floor space or development yield from
the height exceedances, over that it would be entitled to if the site was flat. That is, were the site flat, the proposal
would be compliant with the height, excluding minor exceedances caused by the skylights, lift overruns, and plant
equipment. Although still technically non-compliant, the departure from the development standard would be nominal
in nature, incapable of generating any adverse impacts.
Further, full compliance with the height limit would require unnecessary excavation to sink the building below the
height limit, which would accordingly have a much greater environmental impact than the approach proposed.

3.2.2

Ground 2: Site Context

The proposed contravention of the Height of Buildings standard enables the development to be built to three storeys
tall. This is consistent with both the current and desired future height of buildings within the Freshwater town centre,
and accordingly is entirely appropriate for the site.
As shown in Figures 7 to 11 below, the current built form of the Freshwater town centre varies from one to three
storeys tall. Accordingly, the proposal at three storeys (as shown in the photomontage at Figure 12) is consistent
and fits in well with the existing town centre’s built form.
The proposal is also consistent with the desired future built form of the Freshwater town centre, as set in Item 2 of
the G5 Freshwater Village section of the Warringah Development Control Plan 2011 (WDCP 2011), which
establishes that, for this site, a maximum building height of three storeys.
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Figure 7 – Two storey developments along Lawrence
Street in the Freshwater town centre

Figure 8 – A three-storey shop-top housing development
currently under construction on Albert Street, within the
Freshwater town centre

Figure 9 – A three storey shop-top housing
development on the corner of Lawrence and Albert
Streets, within the Freshwater town centre

Figure 10 – The two to three-storey (plus rooftop
carparking) Freshwater Village shopping centre

Figure 11 – One to three storey retail and shop-top
housing developments opposite the site on Lawrence
Street

Figure 12 – Photomontage of the proposed
development, including existing adjoining properties, as
viewed from Lawrence Street
Source: Nettletontribe

3.2.3

Conclusion on clause 4.6(3)(b)

In light of the above, it is considered that there are no environmental planning grounds that warrant maintaining
and/or enforcing the Height of Buildings development standard in this instance. Rather, there are clear and
justifiable environmental planning merits that validate the flexible application of the height control as per clause 4.6
of WLEP 2011.
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3.3

Clause 4.6(4)(a)(ii): In the public interest because it is consistent with the objectives of the zone
and development standard

3.3.1

Consistency with objectives of the development standard

The proposed development is consistent with the objectives of the Height of Buildings development standard, for
the reasons discussed in Section 3.1.1 of this report.

3.3.2

Consistency with objectives of the zone

The proposed development is consistent with the objectives of the B2 Local Centre Zone, as demonstrated below.
Objective (a): To provide a range of retail, business, entertainment and community uses that serve the
needs of people who live in, work in and visit the local area.
The proposal is consistent with this objective, as it seeks to provide two retail tenancies, totalling 179m2 of retail
floorspace fronting Lawrence Street (plus retail car parking, and associated ancillary support facilities).
Objective (b): To encourage employment opportunities in accessible locations.
As detailed in the SEE, the site is located within the Freshwater town centre, which is easily accessible by both
private and public transport. The two retail tenancies proposed will provide ongoing local employment opportunities.
Objective (c): To maximise public transport patronage and encourage walking and cycling.
The proposal seeks to provide housing and retail within the Freshwater town centre, on a site in proximity to public
bus stops and bicycling paths. The use of public transport for commuting and daily errands will therefore be
encouraged through the convenience that these options present.
Objective (d): To provide an environment for pedestrians that is safe, comfortable and interesting.
The proposal achieves this objective as it is designed to provide a safe, comfortable, and interesting pedestrian
environment, by;


Enabling passive surveillance of the town centre and Council car park, by providing residences overlooking
these spaces, and retail shopfronts which consist of large expanses of clear glass along the street frontage;



Providing pedestrian-safe vehicular access, as confirmed in the Assessment of Traffic, Transport and Parking
Implications report at Appendix O;



Providing awnings over the retail spaces and residential entry, which provide shelter from the sun, heat, and
rain, hence improving pedestrian comfort; and



By providing fine-grain retail, which positively contributes to the visual and retail variety in the town centre,
creating interest and activity.

Objective (e): To create urban form that relates favourably in scale and in architectural and landscape
treatment to neighbouring land uses and to the natural environment.
As discussed above in Section 3.2.2, the proposal is of an appropriate scale to the surrounding developments.
Further, the proposal’s design is compatible with that desired for the Freshwater Village area, as it is consistent with
the relevant controls contained within section G5 Freshwater Village of the WDCP.
Objective (f): To minimise conflict between land uses in the zone and adjoining zones and ensure the
amenity of any adjoining or nearby residential land uses.
As detailed in the SEE, the proposal has been designed in consideration of the varying land uses adjoining the site,
with design responses including landscaping, apartment design and orientation, window design and location,
setbacks, and material selection and placement. These design elements have been carefully and appropriately
utilised to effectively mitigate the risk of conflict, and ensure that the amenity of surrounding properties is
maintained.
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3.4

Other Matters for Consideration

Under clause 4.6(5), in deciding whether to grant concurrence, the Director-General must consider the following
matters:
(5)

In deciding whether to grant concurrence, the Secretary must consider:
(a)
(b)
(c)

whether contravention of the development standard raises any matter of significance for State or
regional environmental planning, and
the public benefit of maintaining the development standard, and
any other matters required to be taken into consideration by the Secretary before granting
concurrence.

These matters are addressed in detail below.

3.4.1

Clause 4.6(5)(a): Whether contravention of the development standard raises any matter of
significance for State or regional environmental planning

The variation of the Height of Buildings development standard does not raise any matter of significance for State or
regional planning. We do note, however, that the proposal is consistent with the most recent metropolitan plan for
Sydney, being the Greater Sydney Commission’s Draft Greater Sydney Region Plan 2017, in that it:


Provides appropriately located and diverse additional housing stock, to assist in meeting the needs of a growing
population;



Allows for the Site to continue to provide local employment opportunities;



Is located in a highly walkable location which has strong public transport connections;



Provides substantial vegetation, contributing to the provision of an urban tree canopy; and



Provides a building which limits resource use through sustainability-minded design and initiatives.

3.4.2

Clause 4.6(5)(b): The public benefit of maintaining the development standard

As demonstrated above, there is no public benefit in maintaining the development standard in this situation. The
proposed variations are minor, and, as shown above and in the SEE, the proposal as is will not give rise to any
adverse environmental impacts.
The development as a whole will deliver a number of public benefits to the area, including:


Providing a development which is consistent with the existing and desired future character for the Freshwater
town centre, as per the controls set in section G5 Freshwater Village of the WDCP;



Providing diverse housing stock in close proximity to public transport and services;



Providing a new development of high quality design and residential amenity;



The provision of construction jobs and ongoing employment opportunities; and



Promoting ecological sustainability and sustainable practices through the achievement of BASIX targets and a
6-star NatHERS rating.

3.4.3

Clause 5.6(5)(c): Any other matters required to be taken into consideration by the DirectorGeneral before granting concurrence.

In addition to the matters already mentioned, it is noted that that the variation to the Height of Building development
standard will not set an undesirable precedent in the area.
The unique circumstances of the site, specifically its irregular topography, has contributed to the proposed minor
variations. The proposal comprises a three storey development that is overall generally consistent with the 11m
height plane, and entirely consistent with the scale of development envisioned in the WDCP.

Ethos Urban | 17410

15

9 - 15 Lawrence Street, Freshwater | Clause 4.6 Variation | 19 December 2017

4.0

Conclusion

The assessment above demonstrates that compliance with the Height of Buildings development standard contained
in clause 4.3 of the WLEP 2011 is unreasonable and unnecessary in the circumstances of the case and that the
justification is well founded. It is considered that the variation allows for the orderly and economic use of the land in
an appropriate manner, whilst also allows for a better outcome in planning terms.
This clause 4.6 variation demonstrates that:


Compliance with the Height of Buildings development standard is unreasonable and unnecessary in the
circumstances of the case, given that the objectives of the maximum height development standard are achieved
notwithstanding the variation to the numerical control;



There are sufficient environmental planning grounds to justify contravention of the standard, as the proposed
variation:
−

Is consistent with the first objective of Clause 4.6 of WLEP 2011, the degree of flexibility required by the
consent authority to support the minor variations to the maximum building height in this instance is
considered both appropriate, and particular to the circumstances of the development;

−

Is consistent with the second objective of Clause 4.6 of WLEP 2011, in achieving better outcomes for and
from the proposed development, notwithstanding the minor increase in building height;



It is in the public interest as the proposal remains consistent with the objectives of the B2 Local Centre zone and
Height of Building development standard;



The proposal is compatible with the envisioned scale and character of the area and will not have adverse
amenity impacts on surrounding land;



There is no public benefit in maintaining the building height development standard adopted by the
environmental planning instrument for this site; and



The Secretary’s concurrence can be obtained, as contravention of the development standard does not raise any
matter of significance for State and regional planning.

Therefore, the DA may be approved with the variation as proposed in accordance with the flexibility allowed under
clause 4.6 of the WLEP 2011.

Ethos Urban | 17410

16

