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2.

The site compatibility certificate
2.1

In relation to the site compatibility certificate (the certificate), the Council has said:
A comparison of the …[certificate] plans that …[were] submitted to the Department and the
plans submitted with the DA has revealed that the size of the development has increased size
and is therefore a larger scale development, which has an unacceptable visual impact and
hence render the outcome incompatible with the predominantly low density residential area
bordering a significant portion of the site (bold added).

2.2

This text appears to assume that the plans that were submitted to the Department of
Planning and Environment have some relevance to the site compatibly certificate or the
current development application.

2.3

We cannot see any basis for such an assertion.

2.4

Any such plans are not referred to in the certificate.

2.5

The development in respect of which a site compatibility certificate was issued is defined
as follows:
(a)

The certificate says:
I certify that in my opinion:

(b)



the site described in Schedule 1 is suitable for more intensive development; and



the development described in Schedule 1 is compatible with the surrounding
environment and surrounding land uses, having had regard to the criteria specified
in clause 25(5)(b).

Schedule 1 says:
Site description: Bayview Golf Course, Bayview (Lot 1 DP 662920, Lot 6 DP 45114
and Lot 1 DP 19161).
Project description: To permit 95 in-fill self-care units and ancillary facilities for the
purpose of seniors living.

(c)

Schedule 2 says:
The final layout, number of in-fill self-care living units and onsite facilities in the
proposed seniors housing development will be the subject to the resolution of issues
relating to:

2.6



form, height, bulk, scale, setbacks and landscaping;



flood risk management and evacuation design responses;



car parking and access requirements for all existing and proposed land uses on the
site; and



potential ecological impacts.

In our view, the site compatibility certificate is a public document which operates for the
benefit of third parties (such as members of the public and future owners). This is
apparent from the following provisions of the Seniors Housing SEPP:
(a)

Clause 24(2) says that:
A consent authority must not consent to a development application to which this clause
applies unless the consent authority is satisfied that the Director-General has certified
in a current site compatibility certificate that, in the Director-General’s opinion:
(a) the site of the proposed development is suitable for more intensive development,
and
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(b) development for the purposes of seniors housing of the kind proposed in the
development application is compatible with the surrounding environment having
regard to (at least) the criteria specified in clause 25(5)(b).

Significantly, this provision operates irrespective of whether the person who will
benefit from the certificate was the person who applied for the certificate or who
owned the land at the time that the certificate was issued.
(b)

Clause 25(1) says that:
An application for a site compatibility certificate for the purposes of clause 24 may be
made to the Director-General:
(a) by the owner of the land on which the development is proposed to be carried out,
or
(b) by any other person, with the consent of the owner of that land.

Significantly, this provision explicitly contemplates that the applicant for a
certificate may not be the person who ultimately benefits from the certificate.
2.7

This means that (in our view) the legal principles applicable to the interpretation of
development consents also apply to the interpretation of site compatibility certificates.

2.8

The legal principles for the interpretation of a development consent can be summarised
as follows:

2.9

(a)

A development consent, being a public document which operates for the benefit
of third parties (such as members of the public and future owners), must be
interpreted without reference to evidence that exists outside the consent itself
(other than to identify a thing or place referred to in it): Allandale Blue Metal v
Roads and Maritime Services [2013] NSWCA 103 at [44].

(b)

Plans and other documents may be incorporated in a development consent
expressly or by necessary implication: Allandale at [24], [43]-[48], [153]-[163].

(c)

A document attached to a development consent or referred to in it for the
purpose of identifying or describing something dealt with in the consent, will for
that reason be expressly incorporated in the consent: Allandale at [45].

(d)

The mere approval of a development application does not necessarily have the
effect of incorporating everything stated in the application, such as assertions of
intention: Ryde Municipal Council v Royal Ryde Homes [1970] 19 LGRA 321;
Lismore City Council v Ihalainen (No 2) [2014] NSWLEC 198 at [93]- [114]). For
example, in Royal Ryde Homes a development application for a laundry stated
the proposed working hours but the record of the development consent did not
refer to working hours. The Court held that the consent did not include any
limitation of working hours.

In relation to the certificate issued on 27 March 2017, in our opinion:
(a)

There is plainly no express reference in the certificate to the plans submitted as
part of the application for the certificate.

(b)

The development is adequately described by the textual description of the
development, ie 95 units and ancillary facilities for the purpose of seniors living.

(c)

The certificate expressly disavows any plans that might have been submitted in
order to obtain the certificate. It does this by saying that there will still need to be
a ‘resolution of issues’ relating to form, height, bulk, scale, setbacks and
landscaping. Nothing in the certificate dictates what that resolution may be. The
relevant limitation is that the building form, height, bulk, scale, setbacks and
landscaping cannot be such that more than 95 units are permitted.
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(d)

The plans submitted to the Department to obtain the site compatibility certificate
are not relevant to any assessment of the scale and visual impact of the
development proposed by the development application.

Please do not hesitate to contact me on (02) 8035 7858 if you would like to discuss this advice.
Yours sincerely

Aaron Gadiel
Partner
Accredited Specialist — Planning and Environment

3440-9255-3226, v. 5

Ethos Urban Response to NBC Letter | Waterbrook Bayview DA | 5 June 2018

Attachment E: Traffic response letter

Ethos Urban | 17317

TRANSPORT AND TRAFFIC
PLANNING ASSOCIATES
Suite 502, Level 5, 282 Victoria Avenue, Chatswood NSW 2067
P (02) 9411 5660 F (02) 9904 6622 W ttpa.com.au E ross@ttpa.com.au

1 June 2018
Ref: 17131
Nicholas Turner
Retirement Lifestyle Resorts
E: nicholas@waterbrook.com.au

Dear Nicholas,
Re: Waterbrook Bayview Development Application

I have considered Council’s “Additional Matters” points 6 and 8, and respond in the
following:

6. Proximity of Proposed Driveway to Emergency Vehicle Access
The proposed access driveway is located south-west of the existing emergency access
trail. It is my assessment that there is no possibility that the proposed access would
interfere with an emergency evacuation event using the trail. In fact, the proposed
roundabout will act to slow the vehicle movements through the area which would be
used for an emergency evacuation and the refuge island will assist pedestrians being
evacuated to cross the road safely.

8. Removal of Trees to Improve Sight Lines
Cabbage Tree Road is relatively straight at this location and it is my assessment that
the available sight distances in relation to vehicles accessing the proposed driveway:
- will satisfy the sight distance criteria specified in AS2890.1 and Austroads Road
Design Guide

Traffic Engineering | Traffic Signal Design | Road Safety Audit
A Division of Monvale Pty Ltd ACN 060 653 125 ABN: 44 060 653 125

Transport and Traffic Planning Associates
Page 2 of 2

-

will not require the removal of any additional trees in order to increase the sight
distances which will be available.

Yours faithfully

Ross Nettle
Director
Transport and Traffic Planning Associates

The Copyright and ownership of all prepared documents remains the property of Transport and Traffic Planning Associates until full payment is made. Transport and Traffic Planning
Associates retains the right to remove documentation from the relevant assessing authorities if payment is not made within the terms of the associated invoice.
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