Legal issues and legal questions which require clarification and are reasons for refusal.
We submit following strong objections to the amended DA2017/1274
Note: Legal advice has been sought from the Environmental Defenders Office NSW (EDO NSW) to
confirm these legal points.
I request that these important legal permissibilty issues be referred to a Judge to decide.
(refer also to separate documents were some of these questions are clarified in detail)
I agree with the Sydney North Planning Panel’s conclusions that a number of permissibility issues
remain and I strongly disagree with a number of the explanations and arguments presented by Mills
Oakley lawyers on behalf of the applicant as well as explanations provided in the amended SEE.
Note: Just the fact that an SCC has been supplied does not mean this proposal adheres to the SEPP
HSPD legislation.
It has not yet been determined by a superior court whether the provision of an SCC by the
Department resolves the permissibility issue or whether it can be raised as a matter for determination.
One SCC for Dural has been withdrawn already, and then re-instated and some in Terrey Hills were
not extended as the applicants knew they would not get one re-issued, so this shows that these SCC’s
can be issued in error.
In addition, the Department of Planning has recognised the failures in the system of providing SCC’s by
their department and staff, and have modified the legislation so that DG of the Dept of Planning is no
longer the approving authority for an SCC, but instead is now performed by the Planning Panels.
Had this SCC been assessed by the Sydney North Planning Panel, then is would most certainly not have
been approved, based on the very grounds that were used as refusal reasons for this DA.
Therefore I am justified to question permissibility issues and request a judge to decide whether these
permissibility issues can be resolved or not.
Legal questions and issues which warrant refusal of this amended proposal for DA2017/1274
1. RE2 land is not primarily urban land:
RE2 land should not be considered to be zoned for urban purposes and this is shown by the zone
objectives as well as the permitted uses. It is also supported by the case :
Wirrabara Village Pty Limited v The Hills Shire Council [2018] NSWLEC 1187, points 52 to 59.
In addition cl. 4(2) of the Seniors Living SEPP includes examples of land that is not zoned for urban
purposes, and although the RE2 zone is not listed, that clause states that the list is not exhaustive so it
is open to find that RE2 is not urban land.
The fact this land is not considered to be primarily urban land is of importance to the whole DA.
2. The Bayview SCC and DA 2 ha ‘site’ is mostly adjoining RE2 NON urban land.
This DA does not comply with SEPP HSPD clause 4(5)(b)
The word “most” is of importance in determining whether the Seniors Living SEPP applies to the land.
Equally important is how the “land” to be developed is identified.
Council’s conclusion in point 15 of their assessment of the original DA appears incorrect, as they have
made references to the incorrect clauses in the SEPP HSPD which must apply for a Registered Club.
For a Registered club there is a further qualifying criteria regarding ‘adjoining land’.
Clause 4(5)(b) clearly states that MOST of the land adjoining must be primarily urban land.
The two words ‘most’ and ‘primarily’ are of importance here.
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’Most’ adds a quantitative criteria which must be satisfied.
’Most’ meaning, the majority of, more than 50%.
If you identify the land as the building footprint (or 2ha development site) then it is mostly
surrounded by RE2 land and therefore the Seniors Living SEPP does not apply.
This is because it would fail to satisfy the requirement in Clause 4(5)(b) that for a Registered Club that
most of the land adjoin land that is zoned primarily for urban purposes. (refer point 1)
The fact that the SCC has been restricted completely by Schedule 2 to the 2HA site confirms that this
is the ‘proposed site of the development’ which needs to be certified under SEPP HSPD clause 24.
Note an SCC only certifies that the land on which the proposed development is to be undertaken is
suitable for more intensive development.
The SCC application itself, also made this clear that the applicant only wanted to have the 2HA land
assessed, the words ‘part’ were added in front of the 3 lot numbers of 52 Cabbage Tree road so as ti
indicate that at that time in this SCC application they only wanted an SCC for this 2HA land.
The Dept of Planning confuses this issue to a minor extent by making a reference to the 3 lots,
however it is made abundantly clear in Schedule 2 of the SCC that only the 2HA land has been certified
as suitable for more intensive development.
In fact it is unreasonable and incorrect to think that the Department of Planning through their
assessment of the information in the SCC provide by the applicant would conclude that all of those
lots are suitable for more intensive Seniors development.
A) No development was proposed outside the 2HA piece of land
B) Most of the remaining land around the 2HA site is flood affected, has geo technical hazards, and
has much more biodiversity value and would make it unsuitable for any development.
C) If this land had been included in the assessment for the SCC, and all of it found to be suitable for
more intensive development, then this would mean that the Dept of Planning had ignored the fact the
existing and continued use of the land as a Registered Golf Club would be at risk or impossible, as all
of that land would be developed. The Dept of Planning had used this very reason in the past as one of
the reasons to refuse the 1st SCC application in 2015. (ie they were not certain of the continuation of
the registered club if that SCC was approved for development.)
D) The Dept of Planning only assessed whether the 2HA land was suitable for more intensive
development.
The Dept of Planning must only certify that the proposed development site (2HA) is suitable.
Refer to clause 24(2)(a)
(2) A consent authority must not consent to a development application to which this clause applies
unless the consent authority is satisfied that the relevant panel (DG) has certified in a current site
compatibility certificate that, in the relevant panel’s (DG’s) opinion:
(a) the site of the proposed development is suitable for more intensive development,
It is clear from this clause that this is exactly what the DG has done by narrowing down the SCC
approval to ONLY the 2HA site, as this was the land and site that they assessed as suitable.
E) The applicant made it again very clear in their SCC application document that they were only
applying for the 2HA piece of land as they wrote in their SCC application that there would be a DA for
subdivision for this 2HA piece. All other land was to remain golf course land.
Note: In the assessment “Report to the Secretary”, the Dept of Planning makes it clear that they made
their assessment only against the proposed development site (being 2HA) and that they are only
certifying that the 2 HA piece of land is suitable for more intensive development.
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This is made clear in 1 area of the report, and in the final conclusion It is recommended that the Deputy Secretary, Planning Services as delegate of the Secretary:
Forms the opinion that the site of the proposed development is suitable for more intensive
development.
The wording in the final Schedule 1 differ but that it refers only to the 2HA is made clear in Schedule
2 of the SCC.
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Point 1 of the Assessment part of the Report to the Secretary makes it very clear that they only
assessed the 2HA piece of land as being suitable for more intensive development. They did not
assess the other parts of the lots as they were aware these were NOT suitable as they are severly
flood effected.
Why the Dept of Planning wrote the 3 lots number in schedule 1 is unclear, but schedule 2 of the SCC
makes it very clear that they restricted this to only the 2HA.

Note Anthony Roberts in personal correspondence on 10July2018 has confirmed that the SCC was
only granted to the 2 ha site.
This is made clear in personal correspondence by Mr Roberts where he explains that only those parts
of the lots which are NOT flood affected are certified as suitable for more intensive development. This
explains the view point of the Department regarding which land was certified. The Department was
very concerned about flooding on all other areas and only certified this 2HA land as it was not flood
affected.
Quote: “…the Department of Planning and Environment … issued the Bayview Golf Club certificate
for only part of the lots requested in the application and not those areas constrained by flood.”
Refer also to the most recent flood diagram from the amended DA for the Report Flood Impact
amended - LEC 26-Aug-2018 pg19. This diagram makes it clear that no other parts of the land than
the 2HA piece can be considered suitable for more intensive development, and would not have been
so assessed by the Dept of Planning.
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3. What is the 'land' for which the SEPP HSPD DA application is being made ?
The definition of the land should be consistently applied throughout the DA assessment:
The definition should be consistently applied against the SEPP HSPD legislation throughout the
whole DA and should not refer to multiple pieces of land to get around the permissibility issues
within the SEPP HSPD.
This point relates to point2 raised previously.
If the developer wanted to confine the “land” for the purposes of the SEPP, subdivision would be the
surest way to do this. However, this would not serve their purposes as subdivision would most likely
result in the SEPP not applying as the land would then be surrounded by RE2 land.
In addition they can not subdivide under the SEPP HSPD act until the development has been fully
completed.
4. CONSERVATION / LANDSCAPING, which is ‘development’ under the EP&A act and forms part of
this Seniors Development , is also described as being outside the 2 HA limit approved by the SCC.
This landscaping is part of the SCC Schedule 2 requirements.
If this is outside the 2HA foot print then this would increase the scale of the development to outside
the designated 2HA piece of land.
5. Flood mitigation work is not permissible on this land under the PLEP
Refer to detailed separate document and submission for this legal question which should be
referred to a judge please.
We concur with NB Council in their point 13 conclusion that Flood mitigation work is not permissible
on this land under the PLEP and that flood mitigation works are prohibited development for the
seniors housing component of the development under PLEP 2014, and this issue has been
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We concur with this legal reasoning.

These flood mitigation works are not ancillary to the seniors living development, and we provide
details in the separate document.
These flood mitigation works are not a fundamental component of the seniors living development,
and therefore those works are not authorised under the SEPP and are therefore still totally prohibited
under the PLEP.
6. Is this a ‘Unified DA’ ? This Seniors HSPD DA proposal has been submitted as one ‘unified’ DA
where all the works underpin and are essential to enable the Seniors Housing project. This should
be an ‘all or nothing’ approach to approval for this ‘unified DA’.
We believe that the DA as presented should be considered a 'unified DA' as they
are requesting consent for the Seniors housing on part lots of 52 Cabbage Tree road
and Course upgrade works, maintenance sheds and other works
which are all part of enabling the SEPP HSPD and all ensure that this DA adhere to the
SEPP HSPD Legislative requirements.
We believe that because
a) there is only 1 DA submitted and ‘consent’ is being requested for all parts
(what consent under the DA is being requested AND for EXACTLY WHAT LAND is this CONSENT being
sought from the consenting authority? Vital question)
b) nearly all the parts of this consent request are integral and important to allow the
Seniors housing building and that without the Golf Course redesign, without the environmental works,
without the landscaping and replanting, this DA would not comply with the many SEPP HSPD
legislative criteria NOR comply with the restrictions and requirements given in schedule 1 and
schedule 2 of the Site Compatibility Certificate which was issued by the Dept of Planning.
If this DA is considered a unified DA, then this should mean that it is either ALL approved, or NOTHING
is approved. If one element is not allowed, then this element, if it supports the Seniors Housing
development and it’s fitting with criteria for the SEPP HSPD, this then causes the whole DA to be not
permissible.
The Applicant has clearly chosen to request consent for all the works.
Refer to Seribray case for definition and example of a unified DA.
Seribray Pty Ltd v Sutherland Shire Council [2000] NSWLEC 102
https://www.caselaw.nsw.gov.au/decision/549f7c813004262463a9e49a
Refer also to the fact that all the landscaping and planting that is also in this DA is done
to counter act the visual impacts of the Seniors HSPD proposal, and all of these SEPP HSPD
development works, for which they are asking consent, are outside the 2 ha.
This land and the works proposed on those lands are also important to and supportive of the Seniors
HSPD Housing proposal yet it is unclear WHO will be responsible for this work. The Golf Club has in the
past had approved DA’s where they have not carried out the planting works which were approved.
Without all the additional works including Flood Mitigation works (which are not permissible on the
land) on all the other golf club land, the DA would not comply with all the SEPP
HSPD legislative requirements (such as visual amenity, environmental issues, flood
safety, continued use of the land as recreational land and golf club use etc)
Therefore, in conclusion:
As only ONE CONSENT is being requested (ie a unified DA) , only one DA is
submitted, all the works are supporting the Seniors Housing development, then
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because one part of ALL of the land in this DA for Seniors Housing is schedule 1 land, (Biodiversity land
clause 7.6 PLEP, refer separate document) SEPP HSPD Housing is not permissible on this land, and the
DA must be rejected.
As all the elements of the DA are connected, and are submitted as one DA around the proposed
Seniors Housing development, so it should be impossible to validly grant partial consent.
7. In the original DA “Point 9 solar access” in the Hills Thalis report states that there is insufficient
Solar Access. Refer following from the original DA assessment:
28% of apartments will receive no solar access which is in breach of SEPP 65 cl 6A (b) at ADG 4A-1 (3)
which permits a maximum of 15% of apartments in “a building” to receive no direct sunlight:
A large number of the apartments breach the SEPP Conditions for solar access.
”This is indicative that sought density and/or yield is excessive for this particular site, and/or that the
development.” ”The requirements of all items within SEPP 65 cl 6A are expected to be fully
compliant from an urban design perspective.”
Can this please be verified whether Solar Acces is now compliant?
It is unclear whether this has been rectified by the amended DA.
The proposal should be refused on the basis of lack of Solar Access to greater than 15% of the
apartments if this has not been rectified.
8. DA is in breach of Schedule 2 of the Site Compatibility Certificate and therefore this SCC is not valid
for this DA.
According to: SEPP HSPD: 25(7): A certificate may certify that the development to which it relates
is compatible with the surrounding land uses only if it satisfies certain requirements specified in the
certificate.
This DA does not satisfy 1 of those certain SCC Schedule 2 requirements:
a) Schedule 2 Flooding - Flood Mitigation Works are not permissible (refer separate document) and
therefore this schedule 2 requirement can not be met
B) Biodiversity - the new Biodiversity report concludes there will be no impact for the endangered
species. This in conflict with the two expert ecologists, Dr Beth Mott (Powerful Owls) and Glenn Howe
(Bat Ecologist)
Light mitigation has not been included in the DA (for the Bats) and Dr. Mott has submitted that the
Powerful Owls will be impacted the loss of habitat and other matters.
C) There is no bushfire evacuation plan nor any plans for the required secondary access for fire
vehicles for the rear of the buildings
D) Landscaping plan is still flawed and not achievable., and includes planting on land which is not
owned by the golf course, and the landscape plans are also on the golf course land which is outside
the Seniors area, so this relies on the Golf Club to maintain the plantings.
E) The Traffic Access is flawed - there is a new roundabout planned for their egress, next to the
emergency egress for the adjoining property, it will be a pedestrian crossing and a GOLF BUGGY
crossing and potentially and access to a new recreational swimming pool being proposed for 39
Cabbage Tree Road.
This is all too much intensification of the access and traffic for this very dangerous road.
note the Golf Club themselves have lodged an objection to 39 Cabbage Tree road proposal (DA
2018-0576, 39 Cabbage Tree Rd) as there is no parking along the road, and they claim that it is a
stretch of narrow dangerous road.
“Cabbage Tree Road is a narrow single lane road separated by double yellow lines for hundreds of
meters on each side of the proposed development.”
“This road has no service lanes or parking availability along this length, …leaving absolutely no service
or parking opportunities for hundreds of meters.”
So if the club is objecting to other developments on this same stretch of road then why do they plan
to make their own access on this very dangerous are of the road?
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In this case the DA does NOT satisfy the ‘certain requirements’ criteria in schedule 2 of the Site
Compatibility Certificate which was issued.
The DA would be in breach of SEPP HSPD 25(7) that certain requirements are satisfied.
Therefore the SCC is not valid for this DA because under these SCC requirements the site is NOT
considered compatible as the requirements of schedule 2 of the SCC are NOT satisfied.
9. In-Fill Self-care Seniors Housing not permitted - refer separate detailed document.
As noted under Clause 31 of Council’s assessment, the SCC has been incorrectly
issued with regards to the description of the proposed development and the SEPP (HSPD)
is not applicable to the site.
It can’t be in-fill as this is only on urban land.
Clause 13 (2) of the SEPP states that in-fill self-care housing is seniors housing on land zoned
primarily for urban purposes. The subject site, being zoned RE2 Private Recreation, is not land zoned
primarily for urban purposes. (refer point 1)
Page 52 of council’s assessment:
”However, it is noted that the SCC issued for the site describes the development as In-fill
Self -Care (not self-contained dwelling). Therefore, it is considered that the SCC is
incorrectly issued.”

Refer to the detailed submission document which details the relevant points arguing that the
applicant DID apply for an In-Fill Self-care Seniors Housing SCC, in fact even ticked the box for this and
stated in many areas of their application that this is exactly what their application was for.
The Department of Planning issued the applicant with a certificate which was exactly what they had
applied for: In-Fill Self-care Seniors Housing
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10. Clause 7.6 Biodiversity land in the PLEP fits the criteria of Schedule 1 Environmentally Sensitive
land. - SEPP HSPD is not permitted. (confirmed by legal advice)
Refer to separate detailed submission where this is point is discussed detailed analysis provided.
The PLEP clause 7.6 words are not 'generic' or 'general' terms but are significantly
specific wording and descriptions to make them 'like descriptions' for SEPP HSPD schedule 1, as
is referenced in point 41 of Pepperwood Ridge Pty Ltd v Newcastle City Council [2006] NSWCA 122
https://www.caselaw.nsw.gov.au/decision/549fb8553004262463b9866c
point 41 of this Pepperwood case:
”For the words of objective (b) to Zone 7(c) to satisfy the foregoing test, it would, in my
opinion,be necessary to find that the words identify the land by describing it by
reference to the conservation values that are to be conserved”
The objective of PLEP 7.6 is definitely a "an identifying description of that land"
(refer last sentence in point 41 of the case)
This places Biodiversity land within schedule 1, Environmentally Sensitive Land.
ALL of the Golf Club land is Biodiversity Land - SEPP HSPD is not permitted on this land.
11. The DG did not sufficiently take the future uses of the land in the vicinity of the development.
25 (5) (b) v (one of the criteria the DG has to consider)
(v) without limiting any other criteria, the impact that the bulk, scale, built form and character of the
proposed development is likely to have on the existing uses, approved uses and future uses of land in
the vicinity of the development,
Written into the legislation, the DG has to take into account the IMPACT the bulk scale and built form
and character will have on future uses of land around the development.
Therefore this needs to take into account the precedent a 7 building large 5 acre 3 storey Seniors
apartment complex will have on the future uses of the neighbouring land around the development as
well as the remaining land of the Golf Course.
This has not adequately been taken into account by the DG and should be addressed in this
assessment.

Refer supporting diagrams below
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The applicant in the SCC application clearly states the Seniors Site is 2 ha and SURROUNDED BY RE2
land (non urban land.)
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