FLOOD MITIGATION WORKS (FMW) ARE NOT PERMISSIBLE ON THIS LAND
FMW ARE NOT ANCILLARY TO THIS SENIORS HOUSING PROPOSAL.
I object to this amended DA2017/1274 as Flood Mitigation Works are not permitted on any of
the Golf Club land, not on 1825 Pittwater road and not on 52 Cabbage Tree Road.
I intend to show that these Flood Mitigation Works are not permissible, and through references
to court cases, are not to be considered ancillary to the development.
Therefore this DA should be refused as FMW are not permitted and without flood mitigation works
the requirements of Schedule 2 of the SCC can not be met, and the consent authority can not
approve the DA if the Schedule 2 requirements are not met as is required under SEPP Clause 25(7).
I also contend that these FMW are inconsistent with the NSW government’s Flood Prone Land
Policy, which seeks to reduce the impact of flooding. I will show that these FMW are inconsistent
with S117 Direction 4.3 Flood Prone Land
I request that this important legal permissibilty issue be referred to a Judge to decide.
All of this land prohibits Flood Mitigation Works. It is not allowed under the LEP nor under SEPP.
As the sole purpose of this Flood Mitigation Works is NOT the Seniors Housing Development, AND
by admission of the applicant the Seniors Housing Development is NOT even on Flood Prone Land,
this means the FMW is prohibited land use.
In addition if the Flood Mitigation Works are prohibited then this DA also does not satisfy the
requirements of Schedule 2 of the SCC as is required under SEPP Clause 25(7):
A certificate may certify that the development to which it relates is compatible with the surrounding
land uses only if it satisfies certain requirements specified in the certificate.
This DA does not satisfy 1 of those certain SCC Schedule 2 requirements being the flood
mitigation works.
We concur with NB Council in their point 13 conclusion of their original assessment that Flood
mitigation work is not permissible on this land under the PLEP and that flood mitigation works are
prohibited development for the seniors housing component of the development under PLEP 2014,
and this issue was included as a reason for refusal by Council.
Council has detailed this legal point on page 63 of their assessment:
”However, it is not accepted that the FMW is ancillary to the seniors housing development as the
portion of the land that is to be developed for seniors housing is not flood affected.”
and
“FMW are a separately defined development under SEPP (Infrastructure) 2007,and therefore
cannot be defined as anything else.
Accordingly, it is concluded that the FMW associated with this application is a prohibited use and
this issue has been included as a reason for refusal.”
I concur with this legal reasoning and will provide additional reasons why this is correct.
These flood mitigation works are not ancillary to the seniors living development, because, as the
applicant themselves repeatedly state, the Seniors Housing site (again they only refer to the 2ha
piece here) is not flood prone, therefore the flood mitigation works are clearly NOT a fundamental
component of the seniors living development or serve the purpose of the seniors living development.
The FMW is independent of the Seniors development as they mostly propose to fix flooding issues
on land that is mapped and designated as a flood plain.
Disturbing the flow, creek line and areas of this flood plain is why this type of flood mitigation work is
not permitted on any of the golf course land. This is important biodiversity land.
If something is not permissible under the LEP for environmental and flood/water quality and creek
flow reasons, and SEPP does NOT override this in the current case, then these stand alone works
should not be approved.

These flood mitigation works are not a fundamental component of the seniors living
development, and therefore those works are not authorised under the SEPP and are therefore still
totally prohibited under the PLEP.
Relevant case law.
The NBC said that the FMW was not ancillary to the seniors housing because
a) according to the applicant there is no flooding on the 2HA site and
b) most of the work is being done on the main golf course area mainly on the other side of the road.
Refer:
RBFI Pty Limited v Wollongong City Council [2017] NSWLEC 174
https://www.caselaw.nsw.gov.au/decision/5a2e0b07e4b074a7c6e1ae75
This case is very similar to the Waterbrook DA. Refer to the following points from this case:
15. It is sufficient for my purposes to know that the Company, itself, by virtue of its own
application documents, proposes that the benefits will extend significantly beyond merely
the dwelling for which consent is sought in this development application.
20. In this instance, construction of a flood mitigation work in the R2 zone where it is proposed to
be located is an innominate prohibited use if constructed to serve that purpose. That, however, is
not the end of the matter.
23. The Council rejects this approach and says that the proposed DCS, properly
characterised, would serve the separate and distinct purpose of a flood mitigation work and
is not for the purpose of a dwelling house.
The Council submits, as a consequence, the flood mitigation work is prohibited at the
proposed location in the R2 zone. As a further consequence, the Council submits, the
Company’s development application must be refused.
Similar to what NBC says in their refusal of Flood Mitigation works
– Point 34 of the above case says : SEPP (Infrastructure) 2007 does not apply because this only
applies to FMW carried out by a public authority so its not allowed.
The conclusion of this case RBFI Pty Limited v Wollongong City Council [2017] NSWLEC 174 is
also applicable to this DA 2017/1274
69. Although the DCS (flood mitigation) serves the dwelling, it only does so as part of serving a
wider purpose. Because the DCS provides the service of mitigation of flood planning levels in the
broad sense noted, it is to be regarded as serving the purpose of flood mitigation by being a flood
mitigation work. Properly characterised as that, this element of the Company’s proposed
development is prohibited and must be rejected.
Similarly - The Flood Mitigation Works in this proposed DA2017/1274 Seniors Housing
Development is prohibited under the LEP (and there is no SEPP to approve it) and therefore
the FLOOD MITIGATION WORKS MUST BE REJECTED.
Please also note that this proposal and the Flood Mitigation Works are inconsistent with the
S117 Direction 4.3 Flood Prone Land.
Given this, the proposal has the overall effect of increasing the number of people
located in a flood prone area, and greatly increases the potential burden of SES services to
evacuate and rescue people in the event of a significant flood.
This is inconsistent with S117. This DA should be rejected.

The fact this FMW is not only for the purposes of the Seniors Housing development is
proven by the Statement of Environmental Effects:

FMW is not ancillary to the Seniors Development and are therefore not permissible on this
land as per the LEP.

References and comparison to the S117 Direction 4.3 Flood Prone Land:
This is not consistent with the NSW government’s Flood Prone Land Policy, which seeks to reduce
the impact of flooding.
From the Flood Plane Management Document:
Appendix 4 – EVALUATION OF S117 DIRECTION 4.3 FLOOD PRONE LAND
An evaluation of the proposal’s consistency with S117 Direction 4.3 Flood Prone Land is outlined
below.
S117 Direction 4.3 Flood Prone Land Objectives
(1) The objectives of this direction are:
(a) to ensure that development of flood prone land is consistent with the NSW Government’s
Flood Prone Land Policy and the principles of the Floodplain Development Manual 2005,
and
(b) to ensure that the provisions of an LEP on flood prone land is commensurate with flood
hazard and includes consideration of the potential flood impacts both on and off the subject
land.
Where this direction applies
(2) This direction applies to all relevant planning authorities that are responsible for flood prone land
within their LGA.
When this direction applies
(3) This direction applies when a relevant planning authority prepares a planning proposal that
creates, removes or alters a zone or a provision that affects flood prone land.
NOTE this SCC and the subsequent DA have the effect of altering the zone and provision for this
flood prone land by attempting to permit Seniors Housing on this land and permit prohibited FMW.
What a relevant planning authority must do if this direction applies
(4) A planning proposal must include provisions that give effect to and are consistent with the NSW
Flood Prone Land Policy and the principles of the Floodplain Development Manual 2005 (including
the Guideline on Development Controls on Low Flood Risk Areas).

Response: This DA (and SCC) proposal is inconsistent with the primary objective of NSW
government’s Flood Prone Land Policy, which is to reduce the impact of flooding.
The proposal is located in a flood prone area and the outcomes of the Seniors Housing SCC “Quasi
- rezoning” will dramatically increase the number of dwellings currently permitted on the land.
Specifically, the proposal redistributes and increases the development intensity permitted on the
land under the current zoning from recreational to much higher density 3 storey Seniors Housing
apartments.
Given this, the proposal has the overall effect of increasing the number of people
located in a flood prone area, and greatly increases the potential burden of SES services to
evacuate and rescue people in the event of a significant flood.
(5) A planning proposal must not rezone land within the flood planning areas from Special Use,
Special Purpose, Recreation, Rural or Environmental Protection Zones to a Residential, Business,
Industrial, Special Use or Special Purpose Zone.
Response: This proposal is inconsistent with the direction as it creates a ‘defacto’ rezoning of land
from private recreation uses to high density Seniors Housing residential housing
uses. The inconsistency is of major significance, as the outcome of this rezoning by use of the
SEPP Seniors Housing code will greatly increase the intensity of development permitted on the land,
and greatly increase the potential burden of SES services to evacuate and rescue people in the
event of a significant flood.
(6) A planning proposal (This SCC and this DA are a “planning proposal” ) must not contain
provisions that apply to the flood planning areas which:
(b) permit development that will result in significant flood impacts to other properties,
Response: It is unclear whether this proposal is consistent with the direction as it will increase the
intensity of development permitted on the land, and is anticipated to result in significant filling of
the land and may exacerbate flooding or changes to water flows within the flood catchment and
down to the bay. Consequences are not fully known.
(c) permit a significant increase in the development of that land,
Response: The proposal is inconsistent with the direction, as it will greatly increase the intensity of
development permitted on the land. Currently there is NO development allowed for residential
purposes and PLEP clause 7.3 Flood Planning makes clear references to:
Floodplain Development Manual (ISBN 0 7347 5476 0), published in April 2005 by the NSW Government.
(d) are likely to result in a substantially increased requirement for government spending on flood
mitigation measures, infrastructure or services, or
Response: The proposal is inconsistent with the direction, additional stormwater infrastructure is
required to be out in place by NSW govt to make this development possible.
(7) A planning proposal must not impose flood related development controls above the residential
flood planning level for residential development on land, unless a relevant planning authority
provides adequate justification for those controls to the satisfaction of the Director-General (or an
officer of the Department nominated by the Director-General).
Response: The proposal is inconsistent with the direction, as it imposes flood
related development controls above the residential flood planning level. It is even requesting to
allow flood mitigation works where these are currently totally prohibited.

Refer to letter from Council to one of the Councillors who also asked this same question
regarding the permissibility of the Flood Mitigation Works on the any of the Golf Club land.

COUNCIL’S DETAILED ASSESSMENT OF THE DA :
COMMENTS ON FLOOD MITIGATION NOT PERMISSIBLE.

NOTE: The first SCC applied for by this applicant, was rejected because of the dangers of flooding.
Shelter in place was considered too dangerous a solution, yet in this DA and the 2nd SCC
application, this is the EXACT solution proposed for in this dangerous flooding area.
If this was sufficient reason to reject the 1st SCC why is this not still an appropriate reason to reject
the DA?
Please also note that this proposal and the Flood Mitigation Works are inconsistent with the S117
Direction 4.3 Flood Prone Land.
Given this, the proposal has the overall effect of increasing the number of people
located in a flood prone area, and greatly increases the potential burden of SES services to
evacuate and rescue people in the event of a significant flood.
This is inconsistent with S117 and unsafe for all other residents in the surrounding areas.

14 October 2018 picture of substantial flooding on the Golf Course near Cabbage Tree road and
Annam Road. This shows clearly that this whole area is a flood plain and can easily flood.
There were no storms, and the rainfall was not unusually high, yet the area easily floods.
This area across Cabbage Tree Road can get dangerous due to flooding and should not have an
increased pressure of Seniors Housing in the area as SEC and emergency services will not be able
to cope. The ecology of this Wildlife Corridor area (the whole golf course is Biodiversity land AND
ecologically important land), is dependent on these regular floods, as these events are important to
the local ecology. This is why Flood mitigation works are not permitted on these lands are it
interferes with the natural order.

