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1. INTRODUCTION

This is a formal written request that has been prepared in accordance with Clause 4.6 of the Manly Local
Environmental Plan 2013 to support a development application submitted to Northern Beaches Council for
demolition works and the construction of 4 townhouses and 19 apartments at 95 Bower Street and 29, 31
and 35 Reddall Street, Manly (“the site”).

The objectives of Clause 4.6 are to provide an appropriate degree of flexibility in applying development
standards to achieve better outcomes for, and from, development.

As the following request demonstrates, a better planning outcome would be achieved by exercising the
flexibility afforded by Clause 4.6 in the particular circumstances of this application.

The development standard that this request seeks approval to vary is the Floor Space Ratio (FSR) control
in Clause 4.4 of the Manly Local Environmental Plan 2013.

The numeric value of the FSR development standard is 0.6:1.
The development standard is not specifically excluded from the operation of Clause 4.6 of the Manly LEP.

This request has been prepared having regard to the Department of Planning and Environment’s Guidelines
to Varying Development Standards (August 2011) and relevant decisions in the New South Wales Land and
Environment Court and New South Wales Court of Appeal®.

In Initial Action Pty Ltd v Woollahra Municipal Council [2018] NSWLEC 118 (“Initial Action”), Chief Justice
Preston provided further clarification on the application of cl 4.6 and the preconditions which must be
satisfied for consent to be granted pursuant to cl 4.6(4). Thatis, the consent authority must form two positive
opinions of satisfaction under cl. 4.6(4)(a), as summarised below:

= the written request has adequately demonstrated that the matters under cl 4.6(3) are satisfied, being
that compliance with the standard is unreasonable or unnecessary, and there are sufficient
environmental planning grounds to justify contravening the development standard. It is not the
consent authority’s role to directly form an opinion as to whether these matters are satisfied, rather
indirectly by the satisfaction that the written request has addressed these matters.

= be directly satisfied that the proposed development satisfies cl 4.6(4)(a)(ii), being the proposed
development will be in the public interest because it is consistent with the objectives of the zone and
the objectives of the development standard. The consent authority must form this opinion directly,
rather than indirectly satisfied that the written request has adequately addressed these matters.

The consent authority does not have to directly form the opinion of satisfaction regarding the matters in cl
4.6(3), but only indirectly form the opinion of satisfaction that the applicant’s written request has adequately
addressed the matters required to be demonstrated by cl 4.6(3) (Initial Action [25]).

In Sections 3 and 4 of this request, we have explained how flexibility is justified in this case in terms of the
matters explicitly required by clause 4.6 to be addressed in a written request from the applicant. In Sections
4,5, 6 and 7 we address additional matters that the consent authority is required to be satisfied of when
exercising either the discretion afforded by Clause 4.6 or the assumed concurrence of the Secretary.

The following request demonstrates that by exercising the flexibility afforded by cl 4.6, in the particular
circumstances of this application, not only would the variation be in the public interest because it satisfies
the relevant objectives of both the R1 General Residential zone and the development standard, but it would
also result in a better planning outcome.

1 Relevant decisions include: Winten Property Group Limited v North Sydney Council [2001] NSWLEC 46; Wehbe v Pittwater Council [2007]
NSWLEC 827; Four2Five Pty Ltd v Ashfield Council [2015] NSWLEC 1009; Four2Five Pty Ltd v Ashfield Council [2015] NSWLEC 90; Four2Five
Pty Ltd v Ashfield Council [2015] NSWCA 248; Moskovich v Waverley Council [2016] NSWLEC 1015; Randwick City Council v Micaul Holdings
Pty Ltd [2016] NSWLEC 7 and Initial Action Pty Ltd v Woollahra Municipal Council [2018] NSWLEC 118.
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2. THE SITE AND ITS CONTEXT

The site is located at 95 Bower Street and 29, 31 and 35 Reddall Street, Manly and is legally described as
Lots 81-84 DP 8076. The site currently comprises four detached dwelling houses set, ranging from one
storey to two-storey in height. The immediate locality is predominantly residential in character, comprising
a variety of dwelling houses and residential flat buildings varying in height from single storey to eight storeys.
An aerial view of the site is provided in Figure 1 below. Specifically, the existing residential building located
to the north-west of the site at 97 Bower Street, has an approximate height of RL 22.580 AHD. On the upper
(southern) side of Reddall Street, there are 2 and 3 storey dwelling houses and residential flat buildings.
These buildings have the following approximate maximum building heights:

= 28 Reddall Street (2-3 storey residential flat building) — RL 35.135 AHD

= 30 Reddall Street (2-3 storey dwelling house) — RL 36.100 AHD

= 32 Reddall Street (1 storey dwelling house) — RL 31.630 AHD

The dwellings and residential flat buildings located to the north-east of the site, across Bower Street, have
the following approximate maximum building heights. Refer to the Survey Plan at Appendix 2 for further
detail.

= 1 Bower Lane (2 storey dwelling house) - RL 14.580 AHD

= 94 Bower Street (2 storey residential flat building) — RL 13.930 AHD

The surrounding area has a FSR control of 0.6:1. However, the majority of existing buildings, in particular
to the immediate north, west and south of the site, exceed the standard. The four buildings directly to the
west of the site, along Bower Street, and three buildings to the north, on the opposite side of Bower Street,

have a FSR of equal to or greater that 1:1. The building located at 138 Addison Road, Manly, on the corner
of Reddall Street and Addison Road, has a FSR of over 1.5:1.

Figure 1: Site plan of the subject site, approximate outline of development site outlined in red (Source: SIX Maps)

Page | 5
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3. EXTENT OF VARIATION

The site has a maximum FSR standard of 0.6:1 as specified under Clause 4.4 of the Manly Local
Environmental Plan 2013 (MLEP) as shown in Figure 2.
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Figure 2: Extract of the Manly LEP Floor Space Ratio Map (Source: NSW Legislation)

As demonstrated on the plans prepared by Squillace Architects, the proposed development has a maximum
FSR of 0.987:1. Subsequently, the proposed development breaches the 0.6:1 FSR control by 0.387:1 (i.e.
65% variation).

The proposed development therefore seeks a variation to the FSR standard to ensure that the proposal
delivers an appropriate built form that is consistent with the desired future character as outlined in the MLEP.
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4. COMPLIANCE WITH THE DEVELOPMENT STANDARD IS
UNREASONABLE OR UNNECESSARY IN THE CIRCUMSTANCES OF
THIS CASE. [CL.4.6 (3)(A)]

4.1. Achieves the objectives of the standard

Compliance with the FSR is unreasonable or unnecessary in the circumstances of this case because, as
explained in Table 1, the objectives of the development standard are achieved, notwithstanding non-
compliance with the standard.?

Table 1: Achievement of Development Standard Objectives — Clause 4.4 Floor Space Ratio of the Manly Local Environmental Plan
2013

(a) to ensure  The proposed development is consistent with the existing streetscape and surrounding
the bulk and ' pyilt form, which is characterised by a series of different land uses and built form
scale of | typologies, including dwellings houses and residential flat buildings. It maintains an
development | anpropriate bulk and scale on the site, whilst protecting existing ocean views enjoyed
IS consistent  from the adjacent dwellings to the southwest.

with the

existing and The proposed development will be situated along the decline of both Bower and College
desired Streets. As a result, the proposal will have a physical appearance and height which will
streetscape be similar to the development surrounding (see Figure 3 below). As outlined in the
character, survey at Appendix 2, the existing residential building located to the north-west at 97

Bower Street, has a height of RL 22.58 AHD. The proposed development has a height
of approximately RL 21.01 ADH (to the top of the roof), along its Bower Street frontage,
which is approximately 1.57 metres below the height of adjacent dwelling. The height of
the development does however increase, to a maximum height of RL 29.36 AHD along
Reddall Street, responding to the site’s varied topography.

The buildings step down the site and “read” as 1 to 2 storeys on Reddall Street and then
2 to 3 storeys from Bower Street. This is consistent with adjoining developments.

The development is also representative of the desired future character of the Manly
locality. It is generally compliant with the controls set out in the Manly Development
Control Plan (Manly DCP), such as the landscaping, setbacks and separation distances,
which assists in defining the desire future character of the area and streetscape.

It 'shares' the obligations as specified in SEPP 65 and the ADG with regard to building
separation and ensuring neighbouring properties have the opportunity to achieve solar
access, whilst not restricting the development potential of surrounding sites.

Surrounding developments also exceed the permissible FSR control of 0.6:1. Existing
buildings immediately surrounding the site have FSRs of over 1.5:1. Refer to Section 4.3
for further information.

2 In Wehbe v Pittwater Council [2007] NSWLEC 827 Preston CJ identified 5 ways in which an applicant might establish that compliance with a
development standard is unreasonable or unnecessary and that it is sufficient for only one of these ways to be established. Although the
decision concerned SEPP 1, it remains relevant to requests under clause 4.6 as confirmed by Pain J in Four2Five Pty Ltd v Ashfield Council
[2015] NSWLEC 90, notwithstanding that if the first and most commonly applied way is used, it must also be considered in 4.6(4)(a)(ii). The 5
ways in Wehbe are: 1. The objectives of the development standard are achieved notwithstanding non-compliance with the standard; 2. The
underlying objective or purpose is not relevant to the development with the consequence that compliance is unnecessary; 3. The objective
would be defeated or thwarted if compliance was required with the consequence that compliance is unreasonable; 4. The development standard
has been virtually abandoned or destroyed by the Council's own actions in granting consents departing from the standard and hence the
standard is unreasonable and unnecessary; or 5. The zoning of the land is unreasonable or inappropriate. The five ways are not exhaustive,
and it may be sufficient to establish only one.
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d L. 4

Figure 3: Bower Street Streetscape (Source: Google Street View)

(b) to control ' | terms of design, the bulk and scale of the proposed buildings are sited to mitigate any

building adverse impacts and to ensure it does not obscure important landscape and townscape
density and  features.
bulk in

relation to a The site is adjacent to a RE1 Public Recreation Zone along its north-western boundary.
site area to Building setbacks of up to 6 metres have been provided along this boundary. This moves
ensure that the building mass away from the public domain and landscape area, to improve

development
does not
obscure
important
landscape
and
townscape
features,
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connectivity and the sense of openness. Facilitating an improved pedestrian
environment (refer to Figure 4).

This is an increase of approximately 5 metres when compared to the site’s existing
buildings.
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Figure 4: Site Plan (Source: Squillace Architects)

- ana,

The built form has been massed and articulated in a manner that minimises the visual
impact of the development from adjoining properties and streets (refer to the View
Sharing Assessment provided at Appendix 1). In addition, the proposed development
consolidates several individual allotments into a single allotment for the proposed
development. This will create more opportunities for view sharing.

Given the site is within the "Foreshore Scenic Protection Area" in the Manly Local
Environmental Plan 2013 consideration has been given to the proposed scale and mass
to ensure it protects the coastal amenity of the foreshore, minimises overshadowing and
reduces the conflict between land and water based coastal activities. The impacts of the
proposal are not detrimental to the visual amenity of the harbour and coastal foreshore.

Detailed consideration has also been given to the topography of the land. The site falls
from west to east towards Bower Street. The highest point of the site is located along the
western site boundary (i.e. Reddall Street) with levels varying along this boundary from
RL 21.69 AHD to RL 22.42 AHD. The lowest point of the site is located on the eastern
site boundary (i.e. Bower Street) with levels varying from RL 9.63 AHD to RL 12.07 AHD.
The proposed buildings correspond to the topography of the site and have been
respectively stepped to reflect the ground level.
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(c) to
maintain  an
appropriate
visual
relationship
between new
development
and the
existing
character and
landscape of
the area,

The proposed built form maintains appropriate visual relationships between the
development and existing character of the surrounding built form and landscape area by
the use of appropriate materials, design techniques and layout of the proposed buildings.

The proposal’s bulk and scale is consistent with the various building typologies and
massing which includes 2 storey residential and multi-storey residential flat buildings.

Reddall Street is split. On the upper (southern) side of the street, there are 2 and 3 storey
dwelling houses and apartments, which have maximum heights of RL31.630 AHD to
RL36.100 AHD. On the lower (northern) side of Reddall Street, properties are generally
single to 2 levels, with a 3 storey residential flat building located at 11 Reddal Street.

The proposed development maintains this character. It has a maximum height of RL
29.36 AHD, which appears as a 2 storey dwelling when viewed from Reddall Street (refer
to Figure 5). On the high side of Reddall Street allowing for the maintenance of views
and creation of new views by the design, which moves the building both to the east and
away from the RE1 zoned land.

Figure 5: Proposal when viewed from 28 Reddal Street (Source: Squillace Architects)

The use of key architectural elements including materials, colour palette and finishes will
ensure the architectural response to this site is consistent with and respectful of the
surrounding natural and built environment.

The building’s layout and grouping into terraces and 2 separate residential flat buildings
copies existing built forms and the green spaces surrounding them means the
development could be considered as 3 separate lots reflective of existing patterns.

Overall the building design of roof terracing and mansard roof forms disrupt the verticality
of the bulk, while a variation of setbacks to the street provides a consistent street frontage
articulation and visual relief to the lineal form.

Page | 10
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(d) to
minimise
adverse
environmenta
| impacts on
the use or
enjoyment of
adjoining land
and the public
domain,

Consideration has been given to SEPP 65 and the ADG with regard to building
separation and ensuring neighbouring properties have the opportunity to achieve solar
access, whilst not restricting the development potential of surrounding sites.

The site is also adjacent to a RE1 Public Recreation zone, along its north-western
boundary. Existing buildings are setback approximately 1 metre away from this
boundary, which present a poor landscape and pedestrian outcome for the locality.

The Manly DCP requires that buildings with a common boundary to land zoned RE1
must be set back at least 6 metres from the common boundary. Gazebos, barbeques
and the like are permitted provided within this setback provided they are designed to
complement the natural or landscape character of the adjacent RE1 zone.

In accordance with the DCP, the proposal provides a 6 metre compliant setback to the
adjoining RE1 zoned land, with a small extent of private open space and general
landscaping included within this setback.

This represent an increase of approximately 5 meters when compared to existing
buildings (refer to Figure 6), which assists in improving the landscaped character of the
area and the sense of openness.
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Figure 6: Existing and proposed buildings (Source: Squillace Architects)
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(e) to provide Not applicable — the site is not within a business zone.

for the
viability of
business
zones and
encourage
the
development,
expansion

and diversity
of business
activities that
will contribute
to economic
growth, the
retention  of
local services
and
employment
opportunities
in local
centres.

4.2. Development standard has been virtually abandoned or destroyed

Compliance with the FSR development standard is also unreasonable or unnecessary in the circumstances
of this case because the development standard has been virtually abandoned or destroyed by the Council’s
own actions. Council has granted consents to development within the immediate locality, departing from the
standard over a lengthy period and hence the standard is unreasonable and unnecessary (Test 4 under
Wehbe). That is, by allowing an increase in FSR consistently in the area, the bulk and scale of buildings are
greater than that prescribed by the zone and FSR control.

To consider this test, it is important to review and conduct an analysis of existing buildings immediately
surrounding the site and within the Manly locality.

Under the Manly Development Control Plan for Residential Zone 2007, the site and the surrounding area
had an FSR of 0.6:1 (refer to Figure 7). This FSR was ultimately carried across to the Manly Local
Environmental Plan 2013, when the LEP was converted to the Standard Instrument Template.
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Figure 7: Residential Development Control Plan for Residential Zone 2007, site highlighted with red circle (Source: Manly Council)

As demonstrated in Figure 9 the FSR of existing buildings immediately surrounding the site. The “purple”
and “pink” categories identify existing buildings with a FSR of greater than and/or equal to 1:1, which is
similar to the proposed FSR of 0.987:1.

It is evident from this figure that the majority of existing buildings, in particular to the immediate north, west
and south of the site, exceed Council’s control and in the immediate vicinity exceed that proposed by the
subject development. The four buildings directly to the west of the site, along Bower Street, and three
buildings to the north, on the opposite side of Bower Street, have a FSR of equal to or greater that 1:1. The
building located at 138 Addison Road, Manly, on the corner of Reddall Street and Addison Road, has a FSR
of over 1.5:1.

To the east of the site is a subzone change, where the R1 General Residential zone transitions to the R2
Low Density Residential zone, on the eastern side of College Street, which has a FSR of 0.45:1. This area
therefore comprises lower scale development. The proposed development responds to this transitional area
by using a “stepped” approach to mitigate the perception of bulk, along its eastern boundary, while
responding to the topography of the land and maximising view sharing to the waterfront (refer to Figure 8).

Figure 8: South-eastern elevation (Source: Squillace Architects)

The above analysis of existing buildings demonstrate that Council has consistently approved buildings which
have exceeded the FSR standard under both the prior DCP and current LEP. This has resulted in the
existing character of the area being defined by those large-scale buildings. It is therefore concluded that the
proposal scale of the buildings, with a FSR greater than that prescribed, is consistent with the character. In
addition, Council’s consistency in approving such variations to FSR makes strict compliance with this
standard, in this circumstance, unnecessary and unreasonable.
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5. THERE ARE SUFFICIENT ENVIRONMENTAL PLANNING GROUNDS TO
JUSTIFY CONTRAVENING THE STANDARD. [CL. 4.6(3)(B)]

In Initial Action Pty Ltd v Woollahra Council [2018] NSWLEC 2018, Preston CJ observed that in order for
there to be 'sufficient’ environmental planning grounds to justify a written request under clause 4.6 to
contravene a development standard, the focus must be on the aspect or element of the development that
contravenes the development standard and the environmental planning grounds advanced in the written
request must justify contravening the development standard, not simply promote the benefits of carrying out
the development as a whole.

The SEE prepared for this DA provides a holistic environmental planning assessment of the proposed
development and concludes that subject to adopting a range of reasonable mitigation measures, there are
sufficient environmental planning grounds to support the development.

There is robust justification through the SEE and accompanying documentation to support the overall
development and contend that the outcome is appropriate on environmental planning grounds.

Some additional specific environmental grounds to justify the breach of the standard are summarised as
follows:

= The breach of the standard allows for a development that is consistent with the existing and desired
future character of the area, established by prior decisions of Council which has established built
forms greater than that stipulated in the LEP;

= The development predominately and where appropriate complies with other development controls
outlined in the Manly Development Control Plan, such as setbacks, landscape areas and separation
distances.

= Compliance with the standard would result in a built form which would be incongruous with the
established built form character in the surrounding area, that is a lesser scale and bulk than
surrounding buildings;

= Compliance with the standard would be unreasonable or unnecessary, due to the existing controls
being virtually abandoned or destroyed from previous consents being granted;

= Compliance with the standard would thwart the achievement of the zone and standard objectives,
because it would result in an out of character built form;

= The site’s locality is unique as it is not characterised by one particular development type.
Consideration has been given to both SEPP 65 and the ADG to ensure the development does not
isolate or restrict development potential of surrounding sites;

= There would be no public benefit in requiring full compliance where the proposal satisfies the
objectives of the standard and result in a built form which is consistent with the character of the area

= The current concept improves the water views of surrounding development. In addition, the
proposed development is a better outcome than individual development on single lots is likely to
create.
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PLAN

6. THE PROPOSAL WILL BE IN THE PUBLIC INTEREST BECAUSE IT IS
CONSISTENT WITH THE OBJECTIVES OF THE STANDARD AND THE
OBJECTIVES OF THE ZONE. [CL.4.6(4)(A)(I)]

In section 3 (above), it was demonstrated that the proposal is consistent® with the objectives of the
development standard. The proposal is also consistent with the objectives of the zone as explained in Table
2 (below).

Table 2: Consistency with Zone Objectives — R1 General Residential pursuant to the Manly Local Environmental Plan 2013

To provide for the housing needs of the community. The variation to the FSR facilitates development
that provides four townhouses and 19 apartments
which are to be provided in two residential flat
buildings. The development will increase the
housing stock in the locality and will provide for the
housing needs of the community.

To provide for a variety of housing types and ' The FSR variation allows a development which

densities. incorporates two- and three-bedroom apartments
and three-bedroom townhouses. The proposed mix
will add to the variety of housing types throughout
the locality and respond to prevailing market trends
in a desirable location.

To enable other land uses that provide facilities or = The proposed development will be accompanied by

services to meet the day to day needs of residents. = ancillary landscaping and infrastructure works to
allow for the site to meet the day to day needs of its
end users.

As can be seen from Table 1 and Table 2, the proposal is consistent with the objectives of the standard
and the objectives of the zone and is therefore considered to be in the public interest.

3 In Dem Gillespies v Warringah Council [2002] LGERA 147 and Addenbrooke Pty Ltd v Woollahra Municipal Council [2008] NSWLEC the term
‘consistent’ was interpreted to mean ‘compatible’ or ‘capable of existing together in harmony’
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7.  CONTRAVENTION OF THE DEVELOPMENT STANDARD DOES NOT
RAISE ANY MATTER OF SIGNIFICANCE FOR STATE OR REGIONAL
ENVIRONMENTAL PLANNING. [CL. 4.6(5)(A)]

‘ h
[
il

[

There is no identified outcome which would be prejudicial to planning matters of state or regional
significance that would result as a consequence of varying the development standard as proposed by this

application.
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PLAN

8. THERE IS NO PUBLIC BENEFIT OF MAINTAINING THE STANDARD.
[CL. 4.6(5)(B)]

Variation of the development standard facilitates a contemporary development which promotes the aims
and objectives of both the MLEP and Manly DCP. The proposed building is characteristic of the massing,
bulk and scale on the site and those in the immediate vicinity. It will not result in any unreasonable
environmental impacts. Moreover, the improved water views are achieved to surrounding developments
due to the form and design of the proposed development.

There is no public benefit* in maintaining strict compliance with the development standard given the
satisfaction of the objectives of the standards and there are no unreasonable impacts that will result from
the variation to the FSR standard. Particularly given, as Council has, within this locality allowed many FSR
variations resulting in built forms of the scale and bulk proposed by this application and variation.

4 Ex Gratia P/L v Dungog Council (NSWLEC 148) established that the question that needs to be answered to establish whether there is a public
benefit is “whether the public advantages of the proposed development outweigh the public disadvantages of the proposed development”
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PLAN

9. CONCLUSION

As required by Clause 4.6 of the Manly Local Environmental Plan 2013, this variation request demonstrates
that:

= The development achieves the objectives of the development standard and is consistent with the
objectives of the R1 General Residential Zone, which maintains the existing and desired future
character of the area;

= Compliance with the standard is unreasonable or unnecessary in the circumstances of this case
because the development standard has been virtually abandoned or destroyed by the Council’s
own actions in granting consents departing from the standard and hence the standard is
unreasonable and unnecessary (Test 4 under Wehbe);

= Compliance with the standard would result in a built form of an incongruous scale and thus thwart
the objectives of the standard; and

= There are no detrimental impacts caused as a consequence of the proposed variation;

= The proposed development, notwithstanding the variation, is in the public interest and there is no
public benefit in maintaining the standard.

The variation does not raise any matter of State or Regional Significance.
There are sufficient environmental planning grounds to justify the contravention.

On this basis, therefore, it is considered appropriate to exercise the flexibility provided by Clause 4.6 in the
circumstances of this application.
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