
From: Toby Ledgerwood
Sent: 22/11/2024 1:18:12 PM
To: Council Northernbeaches Mailbox
Subject: TRIMMED: Letter of Submission to Application DA2024/1427
Attachments: Letter of Submission to DA20241427 14 Bareena Drive Balgowlah

Heights.pdf;

Attention: Michael French

Dear Michael,

Please find attached my letter of submission to DA2024/1427, Alterations and additions to 14
Bareena Drive Balgowlah Heights.

I am the neighbouring property owner at 15 Bareena Drive Balgowlah Heights.

I look forward to hearing from you shortly.

Regards,

Toby Ledgerwood



Letter of Submission to DA2024/1427 

 

22 November 2024  

 

Michael French                  

Northern Beaches Council              

PO Box 82 Manly NSW 1655 

 

RE: SUBMISSION LETTER TO DA2024/1427 - 14 BAREENA DRIVE BALGOWLAH HEIGHTS 

Dear Michael, 

I am the neighbouring property owner at 15 Bareena Drive Balgowlah Heights. The proponent shares 

a Western boundary with myself which measures 40.2m in length. My house is a single-storey 

building, with living, dining and kitchen spaces all located directly to the East of the proponents 

proposed development. 

My submission focuses on three major concerns with the Development Application DA2024/1427, as 

follows: 

• Proposed building height, and its environmental affects involving overshadowing onto my 

private open space; 

• Maximum wall height & impacts to side setbacks along the Western elevation; 

• Overlooking and privacy concerns involving size and location of rumpus room window, W09 

& W12; 

• Overlooking and privacy concerns regarding first floor living space 

My assessment forming this submission has been made observing the following legislation and 

environmental planning instruments: 

• Environmental Planning and Assessment Act 1979 and associated regulations; 

• Manly LEP 2013; 

• Manly DCP 2013; and 

 

1.  Site and Content 

Figure 1 below illustrates the location of the proponents property at 14 Bareena Drive, Balgowlah 

Heights in relation to my property at 15 Bareena Drive, Balgowlah Heights. 





The site is subject to a 8.5m height standard as defined under Clause 4.3 of the MLEP. The proposed 

first floor extension exceeds the height standard along the Northern building line due to the new 

parapet roof feature.  

Firstly, it must be noted there are numerous conflicting references to the extent of height breach 

contained within the applicant’s Architectural Drawing submission. Drawing ref A401- Section AA of 

the Architectural Documentation notes a 420mm exceedance (Figure 2), whereas Drawing ref A704 

3D Height Plane Diagram (contained within the same drawing package) reference an exceedance of 

440mm (Figure 3). Both references are taken from existing ground level at RL 79.23 to the proposed 

ridge line at RL 88.15 (ie 420mm exceedance). The Architectural Documentation must be amended 

to be consistent in the extent of height breach at 420mm.  

Figure 2 North – South section  

Additionally, and importantly, there are errors in the calculation of the height breach as reported 

within BMA Urban’s Clause 4.6 Variation Request. BMA Urban have incorrectly calculated the extent 

of the height breach under Section 2.2 of their paper, stating the departure measures 440mm or 

5.1% against the Development Standard. BMA Urban have measured from the top of the existing 

ground floor slab at RL 79.23, whereas the correct level should be taken from the underside of the 

existing ground floor slab, which assuming a 300mm concrete slab, would be RL 78.93.  

 

 

 

 

 

 

 

 

 

           

Figure 3 - 3D diagram showing height breach  



The ruling handed down by the Courts in relevant case law Bettar v Council of the City of Sydney 

[2014] NSWLEC 1070, the Courts confirmed that the definition of “ground level (existing)” from 

which building height should be measured:  

‘ is not to be based on the artificially modified levels of the site such as the floor levels of an existing 

building. This includes the entrance steps of an existing building.‘ 

As mentioned above, the proponents submission depicts existing ground level as being measured 

from modified levels of the site from the existing building level, which contradicts the ruling in Case 

Law Bettar v Council of the City of Sydney [2014] NSWLEC 1070.  

Acknowledging the above, and the correct and lawful RL to which the 8.5m height breach is 

calculated from (RL 78.93), the height exceedance of the current building form is 720mm (being the 

current proposed 420mm exceedance plus an additional 300mm, being the underside of the existing 

ground floor). The revised 720mm exceedance in height control equates to 8.5%.  

The proposed building height exceedance of 720mm or 8.5%, is inconsistent with the prevailing 

building height of the streetscape & has not supported previously by Northern Beaches Council in 

previously approved Development Applications.  

Most importantly, the proposed height exceedance of 720mm or 8.5% directly contravenes the 

following relevant objectives under Clause 4.3(a) of the MLEP: 

(a) to provide for building heights and roof forms that are consistent with the topographic 

landscape, prevailing building height and desired future streetscape character in the locality; 

(b) to control the bulk and scale of buildings, 

(d) to provide solar access to public and private open spaces and maintain adequate sunlight 

access to private open spaces and to habitable rooms of adjacent dwellings  

(refer to Section 2.2 for further explanation ) 

The following justifications contained within BMA Urban’s Clause 4.6 Variation Request for exceeding 

the building height control are therefore incorrect & should be discounted from Council’s objective 

review of the submission: 

• The proposal, notwithstanding the non-compliance, is consistent with the objectives of the 

height of buildings standard.  

• There is an absence of any environmental impacts arising from the proposed variation.  

In summary, there are insufficient environmental planning grounds to justify contravening the 

relevant development standard by 720mm or 8.5%, when assessed against the objectives under 

Clause 4.3(a) of the MLEP. 

 

 

 

 

 

 

 



2.2 Overshading as a result of height control breach 

The additional shadow cast by the proposed building mass onto my rear private open space is 

significant, and contravenes the following planning objective under Clause 4.3(a) of the MLEP: 

(d) to provide solar access to public and private open spaces and maintain adequate sunlight 

access to private open spaces and to habitable rooms of adjacent dwellings  

The Clause 4.6 Variation Request dated September 2024 prepared by BMA Urban, gives the below 

justification as part of their assessment to this planning objective: 

‘ In terms of overshadowing, the shadowing analysis prepared by HA S which forms part of the 

architectural plan detail set relied upon in preparation of this variation request (Issue P4- dated 10 

September 2024), demonstrates that the extent of additional shadowing impact resulting from the 

breach, is not unreasonable and does not adversely prejudice the extent of available solar access to 

the neighbouring properties and or public areas located proximate to the dwelling on the subject 

land.’ 

Figure 4 below is an extract of the shadow diagram contained within Hass Studios architectural 

package lodged with the application. The diagram demonstrates the existing and additional loss of 

solar amenity as a result of the proposed building mass at 9am during the Winter Solstice. The 

additional red hatched section noted on the diagram as ‘minor additional shadow cast by the portion 

that breaches height control’ equates to over 100% loss in solar amenity to my private open space. 

The additional building height therefore adversely impacts solar access to my private open space and 

consequently contravenes planning objective (d) under Clause 4.3(a) of the MLEP. Not only is solar 

access is not maintained to my private open space, it is significantly reduced as a direct consequence 

of the contravention in building height standards.  

          

 

 

 

 

 

 

 

 

 

 

 

 

              

Figure 4 Overshadowing diagram – 9am Winter Solstice  



2.3 Wall Height & Side Setbacks to Western elevation  

Clause 4.1.4.2 of the Manly Development Control Plan 2013 (MDCP) defines the permissible side 

setbacks and secondary street frontages. Relevant extracts noted below: 

(a) Setbacks between any part of a building and the side boundary must not be less than one third of 

the height of the adjacent external wall of the proposed building. 

(b) Projections into the side setback may be accepted for unenclosed balconies, roof eaves, 

sun�hoods, and the like, if it can demonstrate there will be no adverse impact on adjoining properties 

including loss of privacy from a deck or balcony. 

(c) All new windows from habitable dwellings of dwellings that face the side boundary are to be 

setback at least 3m from side boundaries; 

Figure 5 below is an extract taken from the MDCP, which demonstrates the relationship between  

side setbacks and wall height as noted under Clause 4.1.4.2 (a) above.  

 

 

 

 

 

 

 

Figure 5 Side setback diagram as noted under the MDCP 

The maximum wall height under the MDCP is 7.0m from the existing ground floor level. As 

mentioned above, the existing ground floor level for the subject site is RL 78.93. The proposed first 

floor wall height is measured at RL 87.57 (under the line of the roof eave) which equates to a wall 

height of 8.64m. This exceeds the MDCP control by 1.64m.  

Refer to Figure 6 below for the proposed Western elevation. 













3. Recommendation 

The following recommendations are put forward to Northern Beaches Council to address to various 

concerns: 

1. Lower the Northern parapet of the proposed building within the MLEP controls of 8.5m, 

when measured from the underside of the existing ground floor slab; 

2. Lower the Western wall elevation as per the MDCP to 7.0m from the underside of the 

existing ground floor slab; 

3. Increase the Western side setbacks as per the MDCP to 1/3rd of wall height on both ground & 

first floor levels 

4. Include rumpus room Western window in documented window schedule to determine 

appropriateness of proposed size and extend of glazing; 

5. Significantly reduce the extent & type of glazing (ie opaque) to rumpus room window, W09 & 

W12 to address overlooking into private open space and habitable space from both my 

property and neighbouring properties, 

6. Introduce external privacy screens to rumpus room window (to be scheduled), W09 & W12 

to address overlooking into both private open space and habitable space from my property 

and neighbouring properties, 

7. Reconfigure Western portion of the proposed first floor so the living space is facing the North 

and void is facing the South. 

I look forward to receiving a response to each of the above items as part of Council’s assessment of 

DA2024/1427. 

 

Kind regards, 

 

 

 

 

Toby Ledgerwood 

15 Bareena Drive 

Balgowlah Heights  

 

 

 

 

 

 

 

 




